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Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR WOLFGANG, PRINCE OF HESSE, AND 
MARGARETHE, LANDGRAFEN OF HESSE, 
APPELLANTS 


JURISDICTIONAL STATEMENT 

This is an appeal from an order of the United States 
District Court for the District of Columbia, dated June 6, 
1949, (Joint App. 20), adjudging that Burrows, the ap¬ 
pellee, is the owner of the diamond the subject matter 
of this suit, and is entitled to its possession and dismis¬ 
sing the claim of the interpleading defendants, appellants, 
and directing the Clerk of the Court to give to the plain- 






tiff, appellee, or his attorneys of record, the diamond de¬ 
posited with him by the original defendants by virtue of 
the order of the Conrt dated April 23, 1948. The juris¬ 
diction of this Conrt is invoked under the provisions of 
Title 17, Section 101 of the District of Columbia Code, 
1940, and under Rule 10a of this Court. 

STATEMENT OF CASE 

The appellee Dec. 31, 1947 filed a suit against the Sec¬ 
retary of Defense and certain Army officers for a manda¬ 
tory injunction to compel them to deliver to him a certain 
diamond 1 ‘received from your plaintiff” on or about June 
13, 1946, which the plaintiff was informed and believed 
was for the purpose of being used as evidence by the 
defendants on behalf of the defendants in the court-martial 
trial of one Colonel Jack W. Durant. The Complaint fur¬ 
ther said that the plaintiff is the owner of said diamond 
and is entitled to its possession. (Joint App. 2-4). 

The Answer of the defendants denied that the plaintiff 
was the owner of the diamond or entitled to its possession 
and alleged, upon information and belief, that the said 
diamond was stolen by Colonel Durant from Kronberg 
Castle of a certain Hesse family in Frankfurt, Germany, 
and that the diamond is the property of the Princess of 
said Hesse family, now in the custody of the Provost Mar¬ 
shal (Joint App. 5-6). 

On February 18, 1948, the defendants Forrestal, et al. 
filed a Motion for Leave to Deposit Res and for Inter¬ 
pleader, alleging that they had no claim upon the dia¬ 
mond and stood ready to surrender it pursuant to order 
of the Court, either in the registry of the Court or to 
such person as the Court might direct; that by the affidavit 
attached thereto, Wolfgang, Prince of Hesse, and Mar- 
garethe, Landgrafen of Hesse, claimed the said diamond 
and prayed that the Court make an order for the safe- 
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keeping or the deposit in Court of the diamond, or the 
delivery thereof to some person, and an order requiring 
Ihe Prince of Hesse and the Landgrafen of Hesse to ap¬ 
pear at a reasonable time and maintain or relinquish their 
claims against the defendants, as provided by the D. C. 
Code of 1940, Title 13, Section 217, (Joint App. 6). 

On April 23, 1948, an Order was entered directing the 
defendants to deposit the diamond with the Clerk of the 
Court, who should retain its custody until a further order 
of the Court, and that the Prince of Hesse and Landgrafen 
of Hesse appear in the cause on or before May 7,1948 and 
defend against the claim of the plaintiff for the possession 
of said diamond. The Court deferred a ruling upon the 
defendants’ Motion for Leave to Withdraw and be Dis¬ 
charged until such time as the Order shall have been 
served upon the Prince of Hesse and the Landgrafen of 
Hesse. (Joint App. 7-8). 

In response to this Order, the Prince of Hesse and the 
Landgrafen of Hesse filed an Answer on May 6,1947 (Joint 
App. 8-10), alleging that they are the owners of said dia¬ 
mond; that this was one of the diamonds stolen by Col¬ 
onel Durant and other officers from Kronberg Castle in 
Frankfurt, Germany; that said Durant was tried by court- 
martial and convicted of stealing, transporting and wrong¬ 
fully importing said jewels and was sentenced to serve 
fourteen years in the penitentiary; that the said Durant 
went to the place of business of the plaintiff (appellee) 
to buy a Hudson automobile and exhibited to him a num¬ 
ber of diamonds, one of which was the large diamond 
involved in this controversy; that the diamond was dis¬ 
posed of by Durant to the plaintiff for a consideration of 
$500.00, although it was appraised by die Government ap¬ 
praisers at $2,600.00; that the theft of the Hesse jewels 
and the trial of Durant received great publicity in the 
American press and the plaintiff voluntarily returned the 
diamond to the Provost Marshal General’s office; and 
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that the said Durant, having stolen said diamond from the 
Prince of Hesse and Landgrafen of Hesse, could not con¬ 
fer title thereto upon the plaintiff, who was the receiver 
of stolen goods. 

The Secretary of Defense and army officers were dis¬ 
charged from all liability in the case June 3, 1949, (Joint 
App. 20). 

The case was heard by the lower Court (Mr. Justice 
Holtzoff) May 31, 1949, (Joint App. 22), upon stipulation 
of the facts filed May 27, 1949 (Joint App. 10-11), and 
the attached exhibit (Joint App. 12) of the Record of the 
Trial by General Court Martial in the Case of the United 
States v. Jack W. Durant. The proceedings were re¬ 
ported stenographically (Joint App. 22-41) and resulted 
in a judgment for the appellee, from which this appeal is 
taken. 

As shown in the stipulation (Joint App. 10), Burrows, 
the appellee, purchased from Colonel Jack Durant the 
diamond in question under circumstances and conditions 
set forth in the testimony given by Burrows in the court- 
martial of Durant, a copy of which is set out in the stipu¬ 
lation, beginning on page 12 of the Joint Appendix. 

The stipulation contained the following provisions: 

2. Colonel Jack W. Durant, who sold to the plain¬ 
tiff the diamond now in the registry of the Court, is 
the same person who was convicted of stealing the 
Hesse jewels from Kronberg Castle in Frankfurt, 
Germany, and convicted of wrongfully transporting 
and bringing the jewels into the United States in the 
early part of 1946. He was sentenced to serve four¬ 
teen years in the penitentiary for said offense. 

4. The attached exhibit and this stipulation are 
subject to any objection as to relevancy, materiality 
and admissibility. 

Burrows testified in the court-martial case against Du¬ 
rant. He said that he first met Durant in his place of 
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business on March 15, 1946 (Joint App. 12). Burrows 
said (Joint App. 13): 

“A This gentleman walked into the place and told 
me that he would like to buy a car, and told me that 
he had just got back from Europe and he wanted to 
go on a vacation. An d I told him—I said—‘I’m sorry, 
Colonel, there is nothing I can do for you about get¬ 
ting a car right now. 7 He says, ‘Suppose I made 
you a little gift?’ And I said, ‘Well, what do you 
have in mind?’ He said, ‘Well, I’ve got—reached in 
his pocket and pulled out a vial with three small dia¬ 
monds in it. I said, ‘Colonel, I might as well tell you, 
I can’t accept a gift because I don’t know whether 
you know it or not—we have OPA regulations and 
that would be in violation of OPA. And he showed 
me these three small diamonds—I took them to be 
diamonds, I mean—the size of diamond my wife has 
in a ring. And I said, ‘I tell you, I would like to— 
I said if I ever bought a diamond I would like to 
get something larger.’ ” 

Burrows then said that he would buy it “at appraisal 
price.” “We’ll go to a jeweler and have it appraised, and 
I will buy it at whatever the jeweler said it was worth.” 
Burrows, thereupon, went to the City Bank and discussed 
with the Vice-President of the Bank the propriety of buy¬ 
ing a diamond from a fellow who had come back from 
Europe and had picked up some stones over there. (Joint 
App. 14). 

When Durant came back to Burrows a second time (the 
next day), he showed him a much larger stone, approxi¬ 
mately 2 karats (Joint App. 3). Burrows then took him 
to the Vice-President of the Bank and showed him all four 
diamonds. Thereafter, they went over to a jeweler named 
Zweig (Joint App. 15) and showed him the diamond. Zweig 
thought the Colonel wanted to sell him the diamond and 
said, “I will give you $600.00 for it.” Upon Durant’s 
protesting that it was worth more money, the jeweler said, 
“It is worth no more money to me, it is a European type 
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of stone, and I will have to have this stone recnt, and Ill 
lose a certain portion of the diamond.” On the next 
morning (Sunday morning), Durant called Burrows say¬ 
ing, “• • • I’ll give you $500DO and this diamond for 
that car.” Burrows informed him that he was not in¬ 
terested and to forget the whole deal. Monday morning, 
Durant again appeared and after some dickering, Durant 
bought an automobile, and Burrows gave him $500.00 for 
the diamond. 

Burrows further testified that after seeing Colonel Du¬ 
rant’s name in the Washington News, he went to the same 
man he went to before he bought the diamond and asked 
Ms advice about it and upon his advice, turned the dia¬ 
mond over to the Government agents. (Joint App. 17). 
Upon being asked whether the purchase price was $500.00 
or $525.00, Burrows replied, “Well, as I have stated a 
couple of times now, I don’t know whether it was $525.00 
or $500.00. I know it was $500.00. Well, I will tell you. 
I wrote off $500.00 on the income tax. So I might check 
it that way. ” (Joint App. 18.) 

In the trial of the case, objection was made under para¬ 
graph 4 of the stipulation to the admissibility of para¬ 
graph 2 above on the ground that the conviction of Durant, 
in the case in which Burrows testified for the Government, 
could not be admitted in the civil action for the purpose 
of proving the truth of the facts on which the conviction 
was rendered (Joint App. 33). 

There was no objection (Joint App. 36) to the intro¬ 
duction of the testimony of Burrows against Durant in 
the court-martial case, nor to the introduction of tMs spe¬ 
cific diamond in evidence, and it was, in part, the evidence 
on which Durant was convicted. 

The Court did not pass upon the objection to the ad¬ 
missibility of the stipulation, but said (Joint App. 35): 



“Yes, I understand, but what bothers me is that 
technically it is not admissible in evidence unless the 
other side waives its objection. I feel rather frus¬ 
trated because enforcement of this rule of law may well 
lead in this case to a miscarriage of justice, and the 
rule of law is a technicality.” 

The Court, thereupon, asked for a memorandum of au¬ 
thorities : 

• » f* j fr• • 1 1 

“Just on the one question whether judgment of 
conviction of a third party on a charge of stealing 
property is admissible in an action between, other per¬ 
sons where title to property is at issue.” (Joint App. 
38). 

The next day the Court said that it was unnecessary 
to pass on the admissibility of evidence as follows, (Joint 
App. 40): 

“Without passing on the admissibility in evidence 
of the conviction of Durant on the charge of stealing 
a number of jewels from the Prince of Hesse, there is 
no proof before the Court that the Prince of Hesse 
ever had title to the specific diamond involved in this 
action. There is not even any proof that this specific 
diamond was in the box of jewels which Durant was 
charged with stealing. The Court has a very strong 
suspicion that this is one of the stolen jewels, but 
suspicion cannot take the place of proof. I repeat 
that there is no proof whatsoever that this particular 
jewel was ever the property of the Prince of Hesse or 
of the Landgrafin of Hesse. The burden of proof is 
on the Prince of Hesse and the Landgrafin of Hesse 
to establish this fact. The Court realizes that it would 
be very difficult, probably, for the Prince of Hesse 
and the Landgrafin of Hesse to identify any specific 
diamond as having been one of the diamonds in the 
stolen box. Nevertheless, they cannot establish title 
to this jewel without proving this fact . 91 

The appellants rely upon the following: 
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POINTS 

1. The finding and adjudication that the purchaser from 
Durant, a thief convicted of stealing the Hesse jewels, 
acquired a good title to the European diamond in the 
registry of the Court is not supported by the facts. 

2. In this action to recover the diamond, the burden is 
upon the plaintiff (appellee) to prove his title thereto. 

3. Possession of the diamond by the plaintiff (appellee) 
before his voluntary surrender thereof to the Provost 
Marshal does not thereafter establish the ownership of 
the diamond. 

4. If the appellee’s possession of the diamond before 
its voluntary surrender raises even a slight presumption 
of ownership, this presumption is fully rebutted by the 
facts and circumstances, which shifts the burden of proof 
to the plaintiff. 

5. The conviction of Durant for stealing the Hesse 
jewels, if not admissible to prove the truth of the exist¬ 
ence of facts in the criminal proceedings, is clearly ad¬ 
missible to prove the existence of the fact of Durant’s 
conviction. 


SUMMARY OF ARGUMENT 

The Court below held that the burden was upon the 
defendants (appellants) to establish the ownership of the 
diamond in question and to identify it as one of the dia¬ 
monds stolen by Durant from them. This is error. 

The appellee is seeking to recover this diamond, which 
is not in his possession. It was voluntarily surrendered 
by him to the Provost Marshal. It was put in evidence 
in the prosecution of Durant, his vendor, during the tes¬ 
timony of Burrows against him in the court-martial trial. 
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Under these circumstances, the plaintiff must recover 
the diamond on the strength of his own title. 

But regardless of the burden of proof, the plaintiff 
relies solely upon his former possession of the diamond. 
This possession at that time raised but a slight presump¬ 
tion of ownership. This slight presumption is fully re¬ 
butted by the following facts and circumstances which will 
be detailed in the argument: 

Durant’s conviction of stealing the Hesse diamonds, 
and illegally transporting them to the United States. 
The diamond in question was a European stone. It 
was purchased by Burrows at a wholly inadequate 
price. Durant produced no bill of sale. He was a 
stranger to Burrows, who required and received no 
bill of sale. Durant brought stolen diamonds to the 
United States early in 1946, and in March exhibited 
four diamonds to Burrows and sold him one. Burrows 
voluntarily surrendered the diamond to the Provost 
Marshal. After surrendering the diamond. Burrows 
wrote it off on his income tax. Burrows testified in 
the trial against Durant, and the diamond was intro¬ 
duced in evidence and marked as a Government ex¬ 
hibit. Durant was convicted in part upon the testi¬ 
mony of Burrows, and the evidence of this diamond. 

If the possession of the diamond by Burrows before its 
surrender to the Provost Marshal raises a slight pre¬ 
sumption of ownership, the fundamental error of the Court 
was to require that the defendants establish their right 
to the diamond not by a preponderance of the evidence or 
beyond a reasonable doubt, but beyond all possibility of 
doubt. 

In the trial of the case, the appellee, by counsel, raised 
the question of the admissbility of Stipulation No. 4, 
showing the conviction of his vendor, Durant, of stealing 
and illegally bringing into this country the Hesse jewels 
for the purpose of establishing in this civil action the truth 
of the facts on which the conviction was rendered. 
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The Stipulation was not offered to prove the truth of 
the facts on which the conviction was rendered, but merely 
to establish the fact of the conviction of Durant for the 
stealing of the Hesse jewels and is clearly admissible. 

ARGUMENT 

I 

The Burden is on the Plaintiff, Who Seeks to Recover This 
Diamond to Establish His Right To It 

The appellants were defendants in the Court below. The 
appellee, (plaintiff) is not in possession of the diamond 
in question and is seeking to recover it. There is no 
necessity to cite authority that ordinarily the burden is 
on the party who seeks to recover personal property to 
establish his title or his right of possession. 

The Court found (Joint App. 19) that the “plaintiff 
turned the diamond over to the original defendants for 
the specific purpose of being used as evidence in a court- 
martial trial.” This finding is not supported by any evi¬ 
dence. The allegation of the complaint is that the plaintiff 
was informed and believes that the diamond was received 
by the Provost Marshal for the purpose of being used as 
evidence in the prosecution of the court-martial trial of 
Durant. (Joint App. 3). The answer of the Government 
officials merely admits that the diamond was removed to 
Frankfurt, Germany, for the use of the court-martial pros¬ 
ecution, but it denies the allegation of ownership in the 
plaintiff and avers that it was stolen from Kronberg 
Castle from the Hesse family. This is far from an ad¬ 
mission that the Provost Marshal acted as bailee of the 
diamond, and the present contention that the plaintiff (ap¬ 
pellee) retained title to the diamond is fully answered by 
the fact that before he testified in the proscution of his 
vendor, he wrote off the cost of the diamond on his income 
tax, thereby renouncing any title therein. 
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It follows, therefore, that the plaintiff (appellee), having 
no possession of the diamond, having delivered it to be put 
in evidence on the trial of his vendor, having written off 
its costs as a special loss on his income tax, now has the 
burden of establishing his right either to possession of or 
title to the diamond, and there is no evidence to support 
his claim. 

n 

Regardless of the Burden of Proof, Any Slight Presump¬ 
tion of Ownership by Virtue of the Possession of the 
Diamond Before Its Surrender to the Provost Marshal, 
Is Fully Rebutted by the Facts and Circumstances in 
This Case 

If this were an action by the appellants (defendants 
below) to recover this diamond from the appellee (plain¬ 
tiff below) and in his possession, it is conceded that the 
possession would create a presumption of ownership. The 
general rule is stated as follows: 

“20 Am. Jur., Sec. 237: 

“PERSONAL PROPERTY.—As a general rule, 
proof of the possession of personal property is prima 
facie evidence of title or is said to raise a presump¬ 
tion of ownership, which may be rebutted or overcome 
by evidence of ownership in another. Thus, the pos¬ 
session of animals reclaimed from a wild state is prima 
facie evidence of title. The prima facie case thus 
established may always be rebutted by evidence of 
the circumstances surrounding the possession. • • •” 

“10 R. C. L., Sec. 22, p. 877: 

“OWNERSHIP OF PERSONALTY.—As a gen¬ 
eral proposition, possession of chattels creates a pre¬ 
sumption of ownership, slight, it may be, but suffi¬ 
cient until overcome by proof. Yet the prima facie 
case may be rebutted by the circumstances attending 
the possession. It may be rebutted by evidence either 
circumstantial or positive, but until rebutted it is evi¬ 
dence of ownership. # • • It has been said that the 
presumption arising from possession of personal prop- 
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erty is purely an inference of fact to be dealt with 
by the jury, and not one of law- to be applied by the 
court’ ’ 

Bergen v. Riggs, 94 III. 170,85 Am. Dec. 304. 

This was an action involving the title to a horse. It 
was in the possession of the defendant. It had been in 
the possession of the defendant for a year, but had a 
Government brand on it. It was contended that the de¬ 
fendant’s possession for that length of time made a prima 
facie case, and it was incumbent upon the plaintiff to prove 
that the title to the horse w^as not in the defendant, but 
in the United States Government. The Court held that 
the Government brand upon the horse, unexplained, over¬ 
came the presumption of ownership created by mere pos¬ 
session and said: 

“• • * As a general proposition, possession of chat¬ 
tels creates a presumption of ownership, slight, it may 
be, but sufficient until overcome by proof. Yet the 
prima facie case may be rebutted by circumstances 
attending the possession. It may be rebutted by evi¬ 
dence either circumstantial or positive, but until re¬ 
butted, it is evidence of ownership.” 

Indeed, the Court below held that the presumption of 
ownership raised by possession could be overcome by evi¬ 
dence, but declared that in order for the House of Hesse 
to succeed in this litigation, it had to specifically identify 
this diamond as one of the diamonds stolen by Durant. 
This holding takes out of consideration the strongest facts 
and circumstances negativing Durant’s ownership of the 
stone. 

It is confidently submitted that the slight presumption 
of ownership in Burrows as of the date of the surrender 
of this diamond to the Provost Marshal is destroyed by 
the facts and circumstances established in this case. From 
these facts and circumstances, there is an inescapable in¬ 
ference that the diamond in question was one of the stolen 
Hesse diamonds. 
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As Mr. Chief Justice Groner said in Kenney v. Wash¬ 
ington Properties, 76 U. S. App. D. C. 43, 128 F ed. 2d 612, 
“a satisfactory conclusion may be reached through an 
inference from established facts. ’ ’ 

These facts, as outlined in the Summary of the Argu¬ 
ment, are: 

1. Durant was convicted of stealing and illegally trans¬ 
porting to the United States a great number of diamonds. 

2. The diamond in question was a European stone. 
(Joint App. 15). 

3. The diamond was approximately 2 karats (Com¬ 
plaint, Joint App. 3). It was purchased at the wholly 
inadequate price of $500.00 after an appraisal by a jeweler 
selected by Burrows, here in Washington, at $600.00 and 
was appraised by the Government appraisers at $2,600.00. 
(Answer of Intervenors, Joint App. 9). The Answer of 
the Intervenors alleges and it is not denied that the stone 
is “similar in character, design, cut and brilliance to that 
of many diamonds stolen from Kronberg Castle and found 
in the possession of said Durant, all of which were prop¬ 
erty of these defendants/’ (Joint App. 9). 

4. Durant was a stranger to Burrows and met him for 
the first time in his place of business on March 15, 1946, 
(Joint App. 12). Durant produced and Burrows required 
and received no bill of sale. As to this, the Court below 
in the trial of the case said (Joint App. 32): 

“I myself think it is a strange thing to buy a val¬ 
uable piece of jewelry from a soldier returning from 
abroad without investigating where the soldier ob¬ 
tained the piece of jewelry and without asking him 
to show the bill of sale.” 

5. Durant brought the stolen diamonds to the United 
States early in 1946 and in March offered to give Burrows 
these diamonds as a bonus for a new car. He afterwards 
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exhibited to Burrows a larger diamond and negotiated 
with him for this larger stone. 

6. Burrows voluntarily surrendered the diamond to the 
Provost Marshal—the case of the “wicked fleeth when no 
man pursueth.” 

7. After surrendering the diamond to the Provost Mar¬ 
shal and before testifying at the prosecution of Durant, 
Burrows wrote it off on his income tax. (Joint App. 18). 
This is convincing proof that the diamond was not sur¬ 
rendered to the Provost Marshal as a bailee, but is a clear 
negation thereof and a sworn statement by Burrows that 
he had no title to the diamond. 

8. Burrows testified in the trial against Durant, and 
the diamond was introduced in evidence and marked as a 
Government exhibit during his testimony (Joint App. 11), 
further evidencing that the diamond was one of the Hesse 
jewels. 

9. It was in part upon the testimony of Burrows and 
the evidence of this diamond that Durant was convicted of 
stealing the Hesse jewels. 

The above enumerated facts destroy the slight presump¬ 
tion of ownership of this diamond, if any, by reason of its 
possession before surrender to the Government officials. 

m 

The Conviction of Durant for Stealing the Hesse Jewels is 
Clearly Admissible to Prove the Existence of Such 
Judgment 

The Court below did not consider it necessary to de¬ 
termine the objection raised that the conviction of Durant 
for stealing the Hesse diamonds could not be introduced 
in evidence to prove the truth of the facts on which it was 
rendered. We did not conceive it necessary to introduce 
the stipulation of Durant’s conviction for the purpose of 
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proving the truth of the facts upon which the conviction 
was rendered, but merely to establish that Durant was 
convicted of stealing the Hesse jewels. 

While there is a sharp difference of opinion in the 
Courts as to whether or not conviction in a criminal case 
can be introduced in evidence to prove the truth of the 
facts upon which it is rendered, there is no difference of 
opinion that such a conviction can be admitted in evidence 
to establish the fact that it was rendered. 

In 2 Black on Judgm., Sec. 429, the learned author ad¬ 
heres to the principle that a judgment in a cr imi nal case 
cannot be used by way of estoppel in a civil case and 
uses the following language: 

“save for the single purpose of proving its own 
existence if that becomes a relevant fact.” 

This principle and this language is approved by the 
Court in Chamberlain v. Pierson, 87 Fed. 420, relied on 
by the plaintiff below. The principle is clearly set forth 
in 20 Am. Jur., Sec. 1011, p. 855, as follows: 

“There are, however, cases in which judgments ren¬ 
dered in criminal actions are held available as evi¬ 
dence in subsequent civil actions. This rule has been 
applied to both judgments of conviction and of ac¬ 
quittal. It prevails where the judgment rendered in 
the criminal action is offered in the civil action for 
the single purpose of proving its own existence, where 
such existence is a material fact, in which case the 
judgment is conclusive as to the fact of its rendi- 
tion. ,, . 

In Burt v. Union Cent. Life Ins. Co. (C. C. A. Fifth 
Circuit), 105 Fed. 419, the beneficiary in a life insurance 
policy was hung, after conviction, for the death of his 
wife. The policy had been assigned in writing to the 
plaintiffs to whom the beneficiary and his wife were in¬ 
debted. At the time of this suit, the plaintiffs were the 
sole owners of this policy. They sued the life insurance 
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company and tried to controvert the conviction of the bene¬ 
ficiary. The Court held that the assignee took the policy 
subject to all the defenses and equities which attached to 
it in the hands of the assignor, and considered the convic¬ 
tion as binding upon the assignee of the policy. As clarify¬ 
ing the issue in a dissenting opinion, Judge McCormick 
said, p. 423: 

“• • • that the practical effect of the judgment 
of this court is to set aside a general rule, which has 
received immemorial recognition, to the effect that: 

“ 4 A verdict and judgment in a criminal case, though 
admissible to establish the fact of the mere rendition 
of the judgment, cannot be given in evidence in a civil 
action to establish the facts on which it was ren¬ 
dered.’ ” 

Thus, even the dissenting Judge who adhered to the old 
doctrine that a conviction could not be given in evidence 
in a civil action to establish the facts on which it was ren¬ 
dered, recognizes that it was admissible to establish the 
fact of the rendition of the judgment 

This case was affirmed by the Supreme Court of the 
United States, 187 U. S. 362 . 

In Debs v. United States, 249 U. S. 211, the record of the 
conviction of Ruthenberg and others was admitted in evi¬ 
dence in a prosecution against Debs as tending to explain 
the intent of Debs’ speech to prevent recruiting. 

Among the cases adhering to the ruling that a judgment 
of conviction in a criminal case is not proof of anything 
in a civil proceeding is Neibling v. Terry (Mo.) 177 S. W. 
2nd 502,152 A. L. R., 249, 252, where it is said: 

“Ordinarily a judgment of conviction in a criminal 
prosecution is not proof of anything in a civil pro¬ 
ceeding except a mere fact of its rendition.” 

In Austin v. United States, 125 Fed. 2d 816, the Circuit 
Court of Appeals of the Seventh Circuit specifically held 
that the rule of exclusion of a judgment in a criminal case 
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as evidence in a civil case has been relaxed in recent years 
by some of the courts in particular cases and said, p. 819: 

“In Illinois a judgment may be offered in evidence 
in any case for the purpose of establishing the fact 
of its rendition and those legal consequences which 
result from the fact.” 

In Schindler v. Royal Ins. Co., 258 N. Y. 310, 179 N. E. 
711, SO A. L. R. 1142, Judge Pound, speaking for the New 
York Court of Appeals, says (80 A. L. R. 1144): 

“The rule in New York from an early day (Maybee 
v. Avery, 18 Johns, 352) has relaxed the strict rule of 
complete exclusion. It permits proof of the convic¬ 
tion as prima facie evidence of the facts involved. 
The same rule has been stated in England (Matter 
of Crippen’s Estate, L. R. (1911) Prob. 108, 115), 
where Evans, P., said: ‘In my opinion, where a con¬ 
victed felon, or the personal representative of a con¬ 
victed murderer who has been executed, brings any 
civil proceeding to establish claims, or to enforce 
rights, which result to the felon, or to the convicted 
testator from his own crime, the conviction is admis¬ 
sible in evidence, not merely as proof of the convic¬ 
tion, but also as presumptive proof of the commission 
of the crime . 1 ” 

The courts of a number of states have relaxed the rule 
as to the admissibility of a conviction of the accused as 
prima facie evidence in a civil action in a matter involv¬ 
ing the accused or his privies, to-wit, Virginia, New York, 
Alabama, Colorado, Kentucky and Maryland, and we have 
found no authority to deny the admission of such a con¬ 
viction for the sole purpose of establishing the fact of 
the conviction itself. 

In the trial of the case the Court below said (Joint 
App. 35): 

“I feel rather frustrated because enforcement of 
this rule of law may well lead in this case to a mis¬ 
carriage of justice, and the rule of law is a techni¬ 
cality.” 
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We think the Court expressed it rather mildly because 
to disregard all the facts and circumstances surrounding 
this transaction between Durant and Burrows, in the light 
of Durant’s conviction for stealing the Hesse jewels, would 
be to shock the most unenlightened conscience and put 
upon the defendant the burden of establishing their case 
beyond the possibility of a doubt. 

As before pointed out, the Court held that the burden 
was upon the appellants (defendants below) to identify 
this diamond as their property. He realized the difficulty 
involved in this proposition, but asserted that they can 
not establish title without positive identification. This is 
a fundamental error. The rule in civil cases, as we under¬ 
stand it, is if the burden of proof was upon the defend¬ 
ants, it was sufficient to shift this burden to establish their 
right by mere preponderance of the evidence; and we 
again assert that the facts and circumstances overwhelm¬ 
ingly destroy any presumption of ownership in Burrow.-. 

The Court not only did not consider the matter upon 
the basis of a preponderance of the evidence, but required 
a degree of proof greater than that necessary to convict 
Durant of stealing the Hesse jewels in the court-martial. 
Even in criminal cases, it is only necessary in order to 
convict to prove the crime beyond a reasonable doubt. 
Here the Court required the defendants to prove their case 
beyond the possibility of a doubt. 

CONCLUSION 

The judgment of the Court below is clearly erroneous 
and should be reversed, and judgment rendered for the 
appellants. 

Leslie C. Garnett, 

Samuel F. Beach, 

Attorneys for the Appel¬ 
lants. 
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30 Filed Apr 9 1947 Charles E. Stewart, Clerk 

IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 
CIVIL ACTION # 1516 - 47 
JOHN S. BURROWS 
9th & M Street, S. E., 

Washington, D. C. 

Plaintiff 

— vs — 

ROBERT P. PATTERSON 
Secretary of War 
1511 33rd Street, N. W., 

Washington, D. C. 
and 

MAJOR GENERAL EDWARD F. WITSELL 
Adjutant General of the United States 
3817 Cathedral Avenue, N. W., 

Washington, D. C. 
and 

MAJOR GENERAL THOMAS H. GREEN 
Judge Advocate General 
2229 Bancroft Place, N. W., 

Washington, D. C. 

Defendants. 

Complaint for Mandatory Injunction 

Now comes the Plaintiff and for cause of action against 
the Defendants, states as follows : 

— 1 — 

That your Plaintiff is a citizen of the United States, and 
resident of the District of Columbia, and brings this suit 
in his own right. 

_9_ 

That the Defendants are citizens of the United States 
now residing in the District of Columbia and are being sued 
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in their capacity as officers and officials of the United States 
Government as follows: 

The Defendant, Robert P. Patterson, is being sned in his 
capacity as Secretary of War. 

31 The Defendant Major General Edward F. Witsell 
is being sued in his capacity as Adjutant General 
of the United States. 

The Defendant, Major General Thomas H. Green, is 
being sued in his capacity as Judge Advocate General. 

— 3 — 

That on, to wit, June 13, 1946, the Defendants by and 
through their agent, servant, and/or employee, one Cap¬ 
tain Thomas R. Smith, Jr., received from your Plaintiff 
one diamond ring, the diamond being of a size of approxi¬ 
mately two karats, which diamond was set in a platinum 
setting, containing sixteen small diamonds. 

— 4 — 

That on, to wit, June 18, 1946, Plaintiff authorized the 
said Captain Thomas R. Smith, Jr., the agent, servant 
and/or employee of the Defendants, herein, to remove the 
above described diamond stone from the above described 
setting and on, to wit, July 1,1946, the Plaintiff did receive 
from the said Captain Thomas R. Smith, Jr., the agent, 
servant and/or employee of the Defendants herein the plati¬ 
num setting hereinbefore described, but did not receive 
the diamond as heretofore described. 

— 5 — 

That your Plaintiff was informed and believes and there¬ 
fore avers that the above described diamond was received 
from him for the purpose of being used as evidence by the 
Defendants herein, on behalf of the prosecution in the 
Court Martial Trial of one Col. Jack W. Durant. 
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— 6 — 

Your Plaintiff believes and therefore avers that he is the 
owner of the said diamond and is entitled to its posses¬ 
sion. 

— 7 — 

Your Plaintiff has been informed and therefore believes 
that the agents, servants and/or employees of the 
32 Defendants herein have completed the prosecutions 
side of the aforesaid Court Martial Trial and that 
there is no further use to the Defendants herein of the 
aforesaid diamond. 

— 8 — 

That on, to wit, April 8,1947, your Plaintiff, through his 
attorneys, did make demand upon Major Joseph F. Robin¬ 
son in whose custody the aforesaid diamond has been en¬ 
trusted, for the return of said diamond, which demand was 
refused. 

— 9 — 

That your Plaintiff believes and therefore avers that the 
Defendants through their agents, servants and/or em¬ 
ployee are planning on removing the aforementioned dia¬ 
mond from the United States to Frankfort, Germany, and 
vour Plaintiff has been informed and believes and there¬ 
fore avers that the Defendants by their agents, servants 
and/or employees will not return the said diamond to the 
United States if it is once removed to Frankfort, Germany. 

WHEREFORE, the premises considered your Plaintiff 
prays that this Court issue a mandatory injunction requir¬ 
ing the Defendants and or their agents, servants and/or 
employees to return to the Plaintiff the aforesaid diamond. 

And for such other and further relief as to the Court 
seems just and proper. 

/s/ John S. Burrows 
John S. Burrows. 
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34 Filed Dec 31 1947 Harry M. Hall, Clerk 

Answer to Complaint for Mandatory 
Injunction 

I 

First Defense 

The plaintiff is not entitled to the equitable relief sought, 
there being an adequate remedy at law. 

II 

Second Defense 

1. The defendants admit the allegations of paragraph 
one of the complaint. 

2. The defendants admit the allegations of paragraph 
two of the complaint. 

3. The defendants admit the allegations of paragraph 
three of the complaint, save that the defendants do deny 
that the said Captain Thomas R. Smith was their agent, 
servant or employee in the premises and do aver that the 
said Captain Smith was acting in behalf of the Provost 

Marshal and not the Judge Advocate General. 

35 4. The defendants admit the allegations of para¬ 
graph four of the complaint, save that the defendant 

do deny that Captain Smith acted as their agent in the 
premises. 

5. The defendants admit the allegations of paragraph 
five of the complaint. 

6. The defendants deny that the plaintiff is the owner 
of the said diamond or entitled to its possession. The de¬ 
fendants aver on information and belief that the said 
diamond was stolen from the Kronberg Castle of a cer¬ 
tain Hesse family, in Frankfort, Germany, by a certain 
Jack Durant, then a Colonel in the United States Army. 
The defendants further aver on information and belief 
that the said diamond was brought into the United States 
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by or on behalf of the said Jack Durant illegally and in 
violation of customs law and is subject to forfeiture on 
account thereof. The defendants aver on information and 
belief that the said diamond is the property of a certain 
Princess of the said Hesse family. 

7. Answering the allegations of paragraph seven of the 
complaint, the defendants allege that as of the time the 
complaint was filed the said Court Martial prosecution had 
not been completed and the said diamond was in custodia 
legis. The defendants admit that the said Court Martial 
prosecution has now been concluded and that the diamond 
is no longer needed as evidence. 

8. The defendants admit the allegations of paragraph 
eight of the complaint. 

9. Answering the allegations of paragraph nine of the 
complaint, defendants admit that the said diamond was re¬ 
moved to Frankfort, Germany, for use in the Court Martial 
prosecution, and say that the said diamond has been re¬ 
turned from Frankfort, Germany, and is now in the custody 

of the Provost Marshal. 

36 WHEREFORE, the defendants pray that the com¬ 
plaint will be dismissed. 

/s/ George Morris Fay 

GEORGE MORRIS FAY, 
United States Attorney. 

/s/ John P. Burke 

JOHN P. BURKE, 

Assistant United States 
Attorney. 

• • • • 

37 Filed Feb 18 1948 Harry M. Hull, Clerk 

Motion of the Defendants for Leave to Deposit 
Res and for Interpleader 

Come now the defendants by the United States Attorney 
and show the Court as follows: 
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They have no claim upon the diamond which is the sub¬ 
ject matter of this complaint and stand ready to surrender 
it pursuant to order of the Court, either into the Registry 
of the Court or to such person as the Court may direct. 
The defendants however, show the Court, by the affidavit 
attached hereto, that a certain Wolfgang, Prince of Hesse 
and Margarethe, Landgrafen of Hesse, claim the said sub¬ 
ject of this action. 

WHEREFORE, defendants pray that the court will 
make an order for the safe keeping or deposit in Court 
of the subject of this action, or the delivery thereof to 
some person, and an order requiring said third parties 
to appear in a reasonable time and maintain or relinquish 
their claims against the defendants, as made and provided 
by Section 13-217, D. C. Code of 1940. 

/s/ George Morris Fay 

GEORGE MORRIS FAY, 
United States Attorney. 

/s/ John P. Burke 

JOHN P. BURKE, 

Assistant United States 
Attorney. 

• • • • 

38 Filed Apr 23 1948 Harry M. Hull, Clerk 

Order 

Upon consideration of the defendants’ motion for leave 
to deposit the res and for an order of interpleader, and 
the Court having heard argument thereon, it is by the 
Court this 23rd day of April, 1948, 

ORDERED, that the defendants herein deposit the dia¬ 
mond which is the subject matter of the complaint with 
the Clerk of the Court at 11:00 A. M. o’clock on the 30th 
day of April, 1948, in the presence of representatives of 
all parties to this cause including those parties who are 
herewith ordered to appear pursuant to the defendants’ 
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motion, and the Clerk of the Court is directed to retain 
custody of said diamond until a further order of the 
Court, and it is 

FURTHER ORDERED, that Wolfgang, Prince of Hesse 
and Margarethe, Landgrafen of Hesse, appear in this cause 
on or before the 7th day of May, 1948, and defend against 
the claim of the plaintiff for the possession of said dia¬ 
mond, and it is 

FURTHER ORDERED, that a copy of this order be 
served upon the said Wolfgang, Prince of Hesse and Mar¬ 
garethe, Landgrafen of Hesse by the United States 

39 Marshal on or before the 27th day of April, 1948, 
and it is 

FURTHER ORDERED, that the ruling of the Court 
upon the defendants ’ motion for leave to withdraw and 
be discharged shall be deferred until such time as this 
order shall have been served upon the said Wolfgang, 
Prince of Hesse and Margarethe, Landgrafen of Hesse. 

/s/ F. Dickinson Letts 

F. DICKINSON LETTS 
JUSTICE 
• • • • 

40 Filed May 6 1948 Harry M. Hull, Clerk 

Answer of Defendants, Wolfgang, Prince of 
Hesse, and Margarethe, Landgrafen of Hesse 

First Defense 

The complaint fails to state a claim against these de¬ 
fendants upon which relief can be granted. 

Second Defense 

The complaint fails to show in said plaintiff any title 
to or right to possession of the diamond therein described. 


9 A 


Third- Defense 

The defendants, Wolfgang, Prince of Hesse, and Marga- 
rethe, Landgrafen of Hesse, deny that the plaintiff is the 
owner of said diamond in said complaint described, or en¬ 
titled to its possession, and say that they are the owners 
thereof. The said diamond is one of the many valuable 
gems stolen from them by one Jack W. Durant, Colonel 
in the Army of the United States, and other American 
officers, from Kronberg Castle in Frankfurt, Germany, on 
or before November 6, 1945; that the said Durant was 
tried by court-martial by the United States Army 
41 and convicted of stealing, transporting and wrong¬ 
fully importing said jewels and was sentenced to 
serve fourteen years in a penitentiary. 

After the theft of said jewels, the said Durant went to 
the place of business of the plaintiff, James S. Burrows, 
seeking to buy a Hudson automobile. At this time, he dis¬ 
played to said Burrows a number of small diamonds. The 
plaintiff informed the said Durant that he wanted a large 
diamond, and, thereafter the said Durant returned to the 
said Burrows with a number of diamonds, one of which 
was the large diamond described in the complaint herein. 
The defendants are not informed as to the manner in 
which this diamond was disposed of by the said Durant to 
the said Burrows, but say that it was either in the trans¬ 
action for a new Hudson automobile, or for a cash con¬ 
sideration of Five Hundred and 00/100 Dollars ($500.00), 
although the said diamond was appraised by the Govern¬ 
ment appraisers at Twenty-six Hundred and 00/100 Dol¬ 
lars ($2,600.00). 

The theft of the Hesse jewels and the trial of the de¬ 
fendant Durant received great publicity in the American 
press, and the plaintiff Burrows voluntarily returned the 
diamond to an officer of the Provost Marshal General y s 
Office, the said diamond being similar in character, de¬ 
sign, cut and brilliance to that of many diamonds stolen 





10 A 


from Kronberg Castle, and found in possession of said 
Durant, all of which were the property of these defendants. 

The said Durant, having stolen said diamond from these 
defendants, could confer no title thereto upon the plaintiff, 
and the plaintiff was the receiver of stolen goods, the same 
being the property of these defendants who are entitled 
to a judgment establishing their title to said diamond and 
the right to the possession thereof. 

/s/ Jos. S. Robinson 

JOSEPH S. ROBINSON 
/s/ Leslie C. Garnett 

LESLIE C. GARNETT 
/s/ Samuel F. Beach, 

SAMUEL F. BEACH, 
Attorneys for Wolfgang, Prince 
of Hesse, and Margarethe, 
Landgrafen of Hesse 
331 Tower Building, 
Washington, D. C. 

• * • • 

42 Filed May 27, 1949 Harry M. Hull, Clerk 

Stipulation 

It is stipulated by and between the attorneys for the 
plaintiff and the attorneys for Wolfgang, Prince of Hesse 
and Margarethe, Landgrafen of Hesse, and the Assistant 
United States Attorney for the defendants, the following: 

1. The plaintiff purchased from Colonel Jack W. Du¬ 
rant the diamond in question under the circumstances and 
conditions as are set forth in the testimony given by the 
plaintiff in the trial by courts-martial of Colonel Jack W. 
Durant, a copy of which is attached hereto. 

2. Colonel Jack W. Durant, who sold to the plaintiff 
the diamond now in the registry of the Court, is the same 
person who was convicted of stealing the Hesse jewels 
from Kronberg Castle in Frankfurt, Germany, and con- 
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victed of wrongfully transporting and bringing the jewels 
into the United States in the early part of 1946. He was 
sentenced to serve fourteen years in the penitentiary for 
said offense. 

3. The diamond now in the registry of the Court was, 
after the purchase by the plaintiff, mounted in a setting 
and turned over by him to the Provost Marshal, and was 
then unmounted. The setting and diamond were each intro¬ 
duced in evidence in the courts-martial trial of Colonel 
Durant and marked as Exhibits 148A and 148B 
43 by the prosecution. 

4. The attached exhibit and this stipulation are 
subject to any objection as to relevancy, materiality and 
admissibility. 

5. It is further stipulated that the Court may substi¬ 
tute Louis Johnson, now Secretary of Defense, for the de¬ 
fendant James V. Forrestal, and Gordon Gray, now Acting 
Secretary of the Army, for the defendant Kenneth E. 
Royal. 

6. Any admissions in the pleadings are stipulated as 
facts subject to relevancy, materiality and admissibility. 

/s/ Charles F. McKay, Jr. 

/s/ Samuel Gordon 

Attorneys for the Plaintiff 
/s/ Leslie C. Garnett 
Leslie C. Garnett 
/s/ Samuel F. Beach 
Samuel F. Beach 
Attorneys for Wolfgang, 
Prince of Hesse, and 
Margarethe, Landgrafen of 
Hesse 

/s/ L. Clark Ewing 

Assistant United States 
Attorney 
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44 Filed May 27, 1949 Harry M. Hull, Clerk 

Record of Trial 

By 

General Court-Martial 
In Case of 

United States vs. Jack W. Durant 

Record of Trial beginning at page 1358. Testimony of 
Mr. John S. Burrows. 

• • • • 

Direct Examination 

Questions by the prosecution (Major Robinson): 

Q Will you please state your name and residence ad¬ 
dress? A John S. Burrows, 816 Potomac Avenue, SE, 
Apartment #22. 

Q What is your occupation? A I am an automobile 
dealer. 

• • • • 

Q When and where did you see him for the first time? 
A I think it was approximately March 14 or either the 
15th — I think it was the 15th. 

Q Was that the first occasion on which you met the 
accused, Colonel Durant? A Yes, sir. I met him in 
my place of business, approximately three or four o’clock 
on that date. 

Q Of that afternoon? A Yes, sir. 

Q Was that the first time you had met him? A Yes, 
sir. 

• • • • 

45 Q WTiere did you see the accused on March 14 
or 15,1946? A In my — on June what? 

Q On March 15? A In my place of business. 

Q State under what circumstances, please? A Well, I 
mean — would let me tell the story on how I met him and 
the conversation? 
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Q Go ahead, yes. A This gentleman walked into the 
place and told me that he would like to bny a car, and 
told me that he had just got back from Europe and he 
wanted to go on a vacation. And I told him—I said—“I’m 
sorry, Colonel, there is nothing I can do for you about get¬ 
ting a car right now.” He says, “Suppose I made you a 
little gift?” And I said, “Well, what do you have in 
min d ? ’ ’ He said, 1 *Well, I’ve got ’ ’ — reached in his pocket 
and pulled out a vial with three small diamonds in it. I 
said, “Colonel, I might as well tell you, I can’t accept a 
gift because I don’t know whether you know it or not — we 
have OPA regulations and that would be in violation of 
OPA. And he showed me these three small diamonds — I 
took them to be diamonds, I mean — the size of diam ond 
my wife has in a ring. And I said, “I tell you, I would like 
to — I said if I ever bought a diamond I would like to get 
something larger”. I said when I first married Mrs. 
Burrows, it was a small diamond at that time—financially 
when I first got married — I didn’t have much money. I’d 
like to buy a larger diamond. Durant told me, he said 
“You know, I bought one for my wife”, and he said he’d 
sell it. And I said — Well, he said, “I’ll bring it over and 
show it to you”. So I said, “All right”. I said, “I’ll 
buy it off you at appraisal price; we’ll go to a jeweler and 
have it appraised, and I’ll buy it at whatever the jeweler 
said it is worth”. So that afternoon — I’m sorry about 
the time, I think that was in the morning, because that 
afternoon I went to the City Bank and I talked to the vice 
president of the City Bank, J. C. Pyles, who happened to 
be a former Army Major, and just been discharged, and 
I said to Jack. . . . 

DEFENSE (Major Bryan): Just a moment. I am go¬ 
ing to object to any other conversation by this witness out 
of the presence of the accused. 

LAW MEMBER: You may state what you said to 
him, but don’t state what he said to you. 
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A I asked him — I said — is it rumored that when 
these fellows came back from Europe and picked up stones 
and things over there? And he answered. And I said, 
‘‘Well, what do you think of — would it be all right?” He 
answered. So I came on — so I came on back to the place, 
and the next day Colonel Durant came in. And it was 
pretty near 12:00, and I said, “Are you ready to go?” 
And he said, “Yes”. I don’t think Colonel Durant knew 
where I was taking him, but I went to the City Bank, and 
I introduced Colonel Durant to Doctor, I mean to Jack 
Pyles. . . . 

46 Q Let me ask you this, Mr. Burrows, before you 
went to the City Bank on the occasion of the second 
visit, was there anything said by him or you relative to — 
on the subject of diamonds? A No, only what I am tell¬ 
ing now. 

Q What I am asking you, was anything said when he 
came in the second time — what was the purpose of his 
coming back the second time? A He showed me the dia¬ 
monds. 

Q That is what I have reference to. What did he show 
you, if anything, when he came back the second time? A 
He showed me a diamond. 

Q And what type and character was it with respect 
to the three smaller diamonds he had shown you the day 
before ? A It was a much larger stone. 

Q If I understand you correctly, when he showed you 
the three smaller diamonds, you weren’t interested; and in 
substance he said he could get you a larger one? A I 
want this known now — he offered to give me the three 
diamonds as a gift to get this automobile, which I told him 
I would not accept. Then when we got up to the City 
Bank, I showed him — I introduced him to Jack Pyles, and 
Jack looked at the diamonds, and he showed him all four 
diamonds. And . . . 

Q Let — excuse me, let me interrupt you. When you 
say, “All four diamonds” you mean the original three 
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and a larger one? A Well, I mean there were three dia¬ 
monds. I wouldn’t know whether they were the original 
three. Of course, I can’t say what Mr. Pyles said, but . . . 

Q Did Mr. Pyles say something in Colonel Durant’s 
presence? A Yes, sir. 

Q Did Colonel Durant make any response to anything 
at that time? A No, I don’t think so — I guess it was, 
more or less. Colonel Durant and I were there, and Jack 
talked about it, and they told me to take the diamond — and 
just then Mr. Burton, the President of the bank, walked 
out, and I don’t know what he had to say about the dia¬ 
mond, or anything at all, but Jack walked over to him, so 
Mr. Pyles told me to take it to Max Zweig. I’m sorry — he 
told me to go to Mr. Hickman, who is the branch manager 
of the City Bank at 10th and E Streets. And Max Zweig’s 
place of business is right across the street And Mr. Hick¬ 
man carried me over to meet Mr. Zweig, and Colonel showed 
him the diamond. And Max Zweig looked at it, and Max 
Zweig thought the Colonel wanted to sell him the diamond; 
and he said, “I’ll give you $600 for it”. Colonel Durant 
said, “Well, it is worth more money”. And Max Zweig 
said, “It’s worth no more money to me, it’s a European 
type of stone, and I will have to have this stone recut, and 
I’ll lose a certain portion of the diamond”. Of course, that 
was all Greek to me — I didn’t know what the value of the 
stone was. I was merely going to buy the stone at ap¬ 
praisal value. Going back to the place Colonel Durant said, 
“It’s worth more money”. He — first, he said, “I’m going 
to have this stone appraised by somebody else”. And he 
said, “I think it is worth more. Are you going to be in 
the garage in the morning?” He said, “You will be in the 
place tomorrow?” And I said, “I am usually over there 
Sunday morning” So he called me up Sunday morning. 
He said, “Listen, Burrows, I’ll give you $500 and this dia¬ 
mond for that car”. And I said to him, “Colonel Durant, 
you just forget about the whole deal; I’m not even 
47 interested”. So on a Monday morning, approxi¬ 
mately nine o’clock, Colonel Durant walks in. And 
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I’ll tell you, for the benefit of the press, I had at that time 
four automobiles in stock. 

LAW MEMBER: We don’t care about anything for 
the benefit of the press. We just want the facts of the 
case. A All right. Colonel Durant walked in and sat 
down and he said, “Let’s you and I get together”. I said, 
“Colonel, I told you what I would do and I’m not inter¬ 
ested in the proposition you made me yesterday”. He said, 
“Well, listen,” — he said, “Listen, I want to go away”. 
And he said, “Hell, I got to get going; I have been out of 
the country for a couple of years, and I just want a car”. 
I had one car sitting on the floor with a set of bumpers 
on it. In other words, the car was pretty near complete. 
He said, “I want that car”. I said, “I’ll give you that 
other car”. He said, “No, I want that one”. The other 
cars, I think I had two at the time — the other two had 
glass in it and didn’t have the bumpers. I said, I can’t 
give you that; that belongs to somebody else. He said, 
“Come on, let’s you and I make a deal”. And I said, “No, 
I am not going to make you a deal; I am not going to make 
you a deal; I am not going to give you that automobile. If 
you want that, there it is — I have made you a proposi¬ 
tion”. So he sat around there for maybe about an hour. 
He said, “Listen, I’ll make you a deal for five and a half. 
And I said, “No soap”. So, about an hour later he said, 
“Listen, if you’ll make a deal with me right now” — he 
said, “I’ll make a deal of $500.” 

• * • • 

Q What were you giving him the 500 or the five and a 
quarter for? A The diamond. And right then I didn’t 
give him the 500. We went upstairs in the office and I 
billed out to Colonel Jack W. Durant—For the press . . . 

LAW MEMBER: Never mind the press, you just talk 
to the court; never mind the press. 

A I billed one automobile with a serial number of 
3117976 for the total delivery price of $1375.29. We gave — 



Colonel Durant signed a certificate of origin at that time. 
When you sign a certificate of origin that means that the 
car is his property. We sent a statement into the Office of 
Price Administration showing the complete details of this 
transaction. 

48 This is, and we have here, (holding a paper be¬ 
fore the court) a bank deposit on the one check here 
on the Merchant’s National Bank of Richmond, Virginia 
for the amount of $1376.29 — I am sorry — that is $1375.29. 

• • • • 

Q And was there any conversation between you and 
Colonel Durant relative to his possession of diamonds other 
than what you have told us about? A No, no, sir, the 
only thing that Colonel Durant told me is what I have told 
this court so far. That he bought that diamond for his 
wife, and he offered me the three small stones to get a car. 

• • • • 

55 Q And after you had purchased this diamond 
from him and had put it in the setting, what dispo¬ 
sition was finally made of the diamond? A Well, the day 
I recognized Colonel Durant’s name in “The Washington 
News”, was a Friday night. The next day I went to the 
same man that I went to see before I bought the diamond 
and asked his advice about it and asked him what I 
should do. 

Q Don’t give us the conversation. Did you finally turn 
the diamond over to the government agents? A Upon 
the advice of the man, I did, sir. 

• # • • 

56 Q What dispositon was finally made of the dia¬ 
mond? A I turned it over to Captain Thomas R. Smith, 
Jr. 

Q That is all. A He is the Provost Marshal. 
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Cross-Examination 

Questions by the defense (Captain Brumbaugh): 

• • • • 

58 Q And then the next day you talked together 
for approximately an hour. Is that correct? A 
Approximately about two hours, I would say. 

Q And the ultimate outcome of that was that Colonel 
Durant agreed to pay and buy an automobile for the ceil¬ 
ing price. Is that correct? A Yes, sir. 

Q And you agreed to buy a diamond from him for 
either $500 or $525 ? A That’s right, sir. 

Q As a matter of fact, it was $525, was it not? A 
Well, as I have stated a couple of times now, I don’t know 
whether it was $525 or $500. I know it was $500. Well, I 
will tell you. I w’rote off $500 on the income tax. So I 
might check it that way. 

• • • • 

61 Filed Jun 6 1949 Harry M. Hull, Clerk 

Findings of Fact and Conclusions of Law 

This cause coming before the Court for final hearing on 
stipulations of counsel, the Court reaches the following 
findings of fact and conclusions of law. 

Findings of Fact 

1. That the plaintiff, John S. Burrows, purchased the 
diamond, which is the subject matter of this suit, from 
Jack W. Durant, for a valuable consideration, on to wit, 
March 15, 1948, that Jack W. Durant had possession of 
the diamond at the time of the purchase by the plaintiff. 

2. That the plaintiff has established a prima facie own¬ 
ership and right of possession to the diamond and the 
burden was then on the interpleaded defendants, Wolfgang, 
Prince of Hesse and Margarethe, Landgrafen of Hesse to 
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introduce evidence in support of their claim of ownership 
and right of possession. 

3. That the interpleaded defendants failed to introduce 
any evidence as to the identification of the diamond and in 
support of their claim to ownership. 

4. That the plaintiff is the owner of the diamond, which 
is the subject matter of this suit, and is entitled to its 
possession. 

5. That the plaintiff turned the diamond over to the 
original defendants for the specific purpose of being used 
as evidence in a court martial trial. 

6. That by order of this Court, dated April 23, 
62 1948, the said diamond was deposited with Harry 

M. Hull, Esq., Clerk of the United States District 
Court for the District of Columbia, on April 30,1948. 

Conclusions of Law 

1. That the plaintiff, John S. Burrows, is the owner 
of the diamond, which is the subject matter of this suit 
and now on deposit with Harry M. Hull, Esq., Clerk of the 
United States District Court for the District of Columbia, 
by order of Court dated April 23,1948. 

2. That the plaintiff is entitled to the possession of the 
said diamond. 

3. That the interpleaded defendants, Wolfgang, Prince 
of Hesse, and Margarethe, Landgrafen of Hesse, have 
failed to prove their claim of ownership and right of pos¬ 
session to said diamond and their claim is dismissed with 
prejudice. 

/s/ Alexander Holtzoff 
Judge 

Dated June 3,1949. 
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63 Filed Jun 6 1949 Harrv M. Hull, Clerk 

Order 

Upon further consideration of defendants’ motion for 
interpleader hied herein on February 18, 1948, and it 
appearing to the court that Wolfgang, Prince of Hesse and 
Margarethe, Landgrafin of Hesse, have been permitted to 
intervene to defend this action and have filed an answer 
herein as defendants, and the said defendants, Forrestal, 
et al. have deposited in the Registry of the Court the 
diamond in controversy in this case, it is by the Court, this 
3 DAY OF JUNE, 1949, 

ORDERED, that the defendants, James V. Forrestal, 
Secretary of Defense, Kenneth C. Royall, Secretary of the 
Army and Major Thomas H. Green, Judge Advocate Gen¬ 
eral, be and hereby are discharged from all liability to 
either the plaintiff or the intervening defendants in respect 
to the subject of this action. 

/s/ Alexander Holtzoff 
Judge 

65 Field Jun 6 1949 Harry M. Hull, Clerk 

Order 

This cause coming before the Court for final hearing 
upon stipulations of counsel, and Findings of Fact and 
Conclusions of Law having been heretofore rendered, it is 
therefore by the Court, this 3 day of June, 1949, 

ADJUDGED, ORDERED AND DECREED that the 
plaintiff, John S. Burrows, is the owner of the diamond, 
which is the subject matter of this suit, and is entitled to 
its possession; and it is further 

ORDERED, that the claim of the interpleaded defend¬ 
ants, Wolfgang, Prince of Hesse, and Margarethe, Land- 
grafen of Hesse, be and is hereby dismissed with prejudice, 
and it is further 
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ORDERED, That Harry M. Hull, Esq., Clerk of the 
United States District Court for the District of Co¬ 
lumbia, be and he is hereby ordered to give to the plain¬ 
tiff, John S. Burrows, or his attorneys of record, the dia¬ 
mond deposited with him by the original defendants on 
April 30, 1948, by virtue of an order of this Court dated 
April 23,1948. 

/s/ Alexander Holtzoff 
Judge 

t • • • 

66 Filed July 1, 1949 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 30th day of June, 19 49, that 
the above-named defendants, Wolfgang, Prmce of Hesse, 
and Margarethe, Landgrafin of Hesse, hereby appeal to 
the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 
6th day of Ju/ne, 19 49 in favor of John 8. Burrows against 
said Wolfgang, Prince of Hesse, and Margarethe, Lamd- 
grafin of Hesse. 

/s/ Leslie C. Garnett 
/s/ Samuel F. Beach 
Attorneys for 

Wolfgang, Prince of Hesse, and 

Margarethe, Landgrafin of Hesse. 

* * * • 

1 Filed Jul 15 1949 Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
JOHN S. BURROWS, Plaintiff, 
vs. 

LOUTS JOHNSON, Secretary of Defense; 

GORDON GRAY, Acting Secretary of the Army; 

and 
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THOMAS H. GREEN, Judge Advocate General, 

Defendants, 

and 

WOLFGANG, Prince of Hesse, and 
MARGARETHE, Landgrafin of Hesse, 

Interpleading Defendants. 

Civil Action No. 1516-47 

Washington, D. C., 
Tuesday, May 31,1949. 

A hearing in this matter was held before District Judge 
Alexander Holtzoff in Pretrial Division at 10:45 a. m. 
APPEARANCES: 

On behalf of the plaintiff: 

Mr. Charles F. McKay and 
Mr. Samuel Gordon. 

On behalf of the defendants: 

Mr. Ross O’Donoghue, 

Assistant United States Attorney. 

2 On behalf of the interpleading defendants: 

Mr. Leslie C. Garnett and 
Mr. Samuel F. Beach. 


Proceedings 

THE DEPUTY CLERK: The case of Burrows vs. 
Johnson et al., Civil Action No. 1516-47. 

MR. McKAY: If Your Honor please, we agreed the last 
time this case was before Your Honor that the case would 
be determined upon a stipulation of facts, which were 
stipulated to. A stipulation of certain facts was drawn 
and filed in this case, with the further reservation that 
these facts are to be admitted only if they are admissible 
under the rules of evidence. 

This case arose out of the purchase of a diamond by the 
plaintiff, John S. Burrows, from one Colonel Durant. The 
testimony taken at the court-martial trial of Colonel Durant 
has been stipulated and will be admitted, or those parts 
of it — 
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THE COURT: Before you go into that, I should like 
to know how the case comes here. What relief are you 
asking! 

MB. McKAY: The relief sought is the return of a dia¬ 
mond from the Government. Originally a mandatory in¬ 
junction was filed at the suggestion of the Court sitting 
at that particular time. We contacted the then Secretary 
of War, and by mutual agreement all the points set 

3 out in the mandatory injunction were agreed to — 
that the diamond would be kept in this country — and 

that particular part of our bill was dropped. The bill is a 
bill filed for the return of a certain diamond loaned to the 
Government for the purpose of being used as evidence in 
the court-martial trial. 

THE COURT: It is really a replevin action? 

MR. McKAY: It is in the nature of a replevin action, 
yes. 

The Government filed an answer, in which they admitted 
that the diamond in question, together with the setting 
that had been made for the diamond, had been turned over 
to it for the sole purpose of being used in this court- 
martial trial. The Government admitted in its answer that 
the court-martial trial had ended and that there was no 
further need by the Government for the possession of the 
diamond. But they set forth in their answer that there 
had been a claim made to the diamond by the Hesse 
family, or certain members of the Hesse family, on the 
ground that this diamond was the property of the Hesse 
family. 

THE COURT: Is there an interpleader? Before you 
proceed with the argument, I should like to ascertain how 
the case stands. 

MR. McKAY: Well, there is a partial interpleader. 
The Court granted an order permitting the Hesse family — 
members of the Hesse family — to come in and de- 

4 fend the suit at the request of the Government. 

THE COURT: Have they come in? 
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MB. McKAY: Yes, sir. 

THE COURT: So there is an interpleader? 

MR. McKAY: Yes, sir. 

THE COURT: Is the Government merely a stake¬ 
holder? 

MR. O’DONOGHUE: Yes, Your Honor. The Govern¬ 
ment would be out of this case except that, as far as I can 
see, the order deferred action on relieving the Govern¬ 
ment from defending and substituting the Hesse family. 
As far as I know, no order has ever been signed in which 
the official defendants were relieved of the necessity of or 
were discharged from the defense of this suit. 

MR. McKAY: The order reads that they shall be dis¬ 
charged upon serving an order upon the Hesse family. 
I believe the record indicates they are served. 

MR. BEACH: That is correct. 

MR. 0 ’DONOGHUE: As I read the order — 

THE COURT: I have the order before me. Why was 
that deferred, Mr. O’Donoghue? Why was it continued? 

MR. O’DONOGHUE: I do not know. I do not read 
it to say that the official defendants shall be relieved of 
the necessity of defending as soon as an order is served. 

THE COURT: No, it does not provide that. It says: 
“—that the ruling of the Court upon the defend- 
5 ants motion for leave to withdraw and be discharged 
shall be deferred until such time as this order shall 
have been served upon the said Wolfgang, Prince of Hesse, 
and Margarethe, Landgrafen of Hesse.” 

MR. GARNETT: I think that order was drawn in 
accordance with the interpleader statute, and inasmuch as 
these are non-resident aliens the Court deferred ruling 
upon it until they came in and answered. Of course, the 
Government is now entitled to be discharged, inasmuch as 
the interpleaders have come in. 

THE COURT: Is there any objection to the discharge 
of the Government and the Government agents who are 
defending? 
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MB. GARNETT: We have no objection. The diamond 
is in the registry of the Court. 

THE COURT: Then, you may submit an order dis¬ 
charging, if you wish. 

MR. 0 ’DONOGHUE: Thank you. 

THE COURT: I should like you to remain in attend¬ 
ance, if you do not mind, because I may need some infor¬ 
mation from the Government. 

You may proceed, Mr. McKay. 

MR. McKAY: There were several motions filed for in¬ 
tervention, which were not granted by the Court, and then 
the Government filed a motion for interpleader, which was 
heard, and the Court granted a motion to substitute par¬ 
ties. 

6 THE COURT: Well, let me see if I understand 

the status of this case correctly. You are seeking 
relief in the nature of replevin. The Government officers 
have been permitted to interplead and to deposit the dia¬ 
mond in the registry of the Court. There is another 
claimant who has been interpleaded, so the litigation now 
is between Burrows, the plaintiff, and the two additional 
defendants, Wolfgang and Margarethe; is that correct? 

MR. McKAY: Yes, Your Honor. 

THE COURT: That is what I was trying to get at, 
Mr. McKay—the status of the case. Now you may proceed. 

MR. McKAY: Our case is as set forth in the testimony 
of Colonel Durant at Colonel Durant’s trial, which we have 
stipulated and agreed should be introduced for the pur¬ 
pose of showing acquisition of the diamond by Mr. Bur¬ 
rows: that Mr. Murrows was contacted by Mr. Durant, 
and on the first occasion they went before a jeweler, and 
the diamond was appraised. They could not agree upon 
a price, so on a subsequent day they went to another 
jeweler, who appraised the diamond, and they agreed upon 
a price, and Mr. Burrows then purchased the diamond from 
Colonel Durant. He had a special setting made for it, and 
the diamond was mounted in the setting. 
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Then, some months later Colonel Durant was arrested in 
connection with the supposed theft of some diamonds from 
the Hesse family, and at the court-martial trial Mr. 

7 Burrows agreed to give to the Government, for the 
purpose of being introduced in evidence at that trial, 

this particular diamond and the setting. Later he granted 
permission to the Government to remove the setting. 

THE COURT: The question is whether your client ac¬ 
quired good title by purchasing the diamond from Colonel 
Durant, is that it? 

MR. McKAY: That is correct. 

THE COURT: On what do you base your contention? 
MR. McKAY: We base our contention that he acquired 
good title from Colonel Durant on the fact that law is well 
established that when a person purchases personal property 
from a person in possession, he acquires prima facie title 
ownership to that. 

THE COURT: What do you mean by “prima facie”? 
MR. McKAY: It raises a presumption of ownership, 
which, of course, could be rebutted. 

THE COURT: Colonel Durant, I believe, stole this 
jewel, did he not? 

MR. McKAY: There is nothing to indicate that this 
particular diamond was stolen. There was nothing to in¬ 
dicate to Mr. Burrows that this was a stolen diamond. 

THE COURT: But assuming there was nothing to indi¬ 
cate to Mr. Burrows that it was stolen, the diamond, of 
course, is a negotiable instrument. The pur- 

8 chaser cannot get any better title than the vendor; 
and if the vendor was a thief, then the purchaser 

gets no title, even though the purchaser was innocent 
•Is not that a correct statement of the law? 

MR. McKAY: That is correct, sir, but we are the mov¬ 
ing party, and it is upon us to make a prima facie case. 
THE COURT: I think you have a prima facie case. 
MR. McKAY: We are basing our prima facie case upon 
that, and we feel the burden, so far as — 
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THE COURT: Very well. I will hear the other side. 

MR. GARNETT: I think the principle of law as an¬ 
nounced by Your Honor, and as agreed to by Mr. McKay, 
is correct: that possession of personal property is prima 
facie evidence of ownership. But it is a rebuttable pre¬ 
sumption of fact, not a presumption of law. It can be re¬ 
butted by the facts and circumstances, as well as by posi¬ 
tive testimony. 

Our position is just this: that Colonel Durant stole 
approximately a million dollars worth of diamonds, among 
them loose stones, and illegally brought them into the 
United States in the early part of 1946. He was convicted 
and later sentenced to fourteen years in the penitentiary 
for stealing those diamonds. 

Shortly after getting here, and according to the testi¬ 
mony of Mr. Burrows, on March 15, he appeared at his 
automobile place and negotiated with him for the sale or 
trade of this diamond in an automobile transaction. 
9 There is no use going into all the evidence as to 
that, but at that time he exhibited to Mr. Burrows 
a bottle containing three small diamonds. 

Mr. Burrows told him he was not interested in those 
diamonds, but he would be interested in a larger diamond. 
Whereupon, Mr. Burrows went to Mr. Pyles, of the bank, 
and consulted with him as to whether or not he thought he 
would be safe in buying diamonds from a returned soldier, 
who claimed to have got them in Germany, or over in 
Europe. 

After talking with Pyles, and after two or three confer¬ 
ences with Colonel Durant, Durant came back with four 
diamonds, this larger diamond and perhaps some three 
diamonds he had originally exhibited to him. 

Thereupon, they went to an appraiser named Zweig, 
here in town, who appraised the diamond at $600. Durant 
said the diamond was worth a great deal more than that. 
Zweig said it was a European stone and, therefore, would 
have to be recut and reset, and it would be worth only $600 
to him. 
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After that Mr. Burrows purchased the stone, he says, 
at $500. It was appraised by the Government at $2,600. 

MR. McKAY: There is nothing to indicate that. 

THE COURT: It seems to me, Mr. Garnett, since we 
are all agreed upon what the law is, the question comes 
down to this: Is there proof, or is it admitted, that this 
is one of the stolen diamonds ? 

MR. GARNETT: No, sir, that is not admitted; 

10 but the inferences from the facts and circumstances 
clearly disclose, in common, human experience, that 

this is one of the diamonds, and for that reason I was mak¬ 
ing this detailed statement as to the facts and circum¬ 
stances which surrounded this transaction. 

THE COURT: I see. 

MR. GARNETT: Colonel Durant sold it to him for 
$500, he says. It was a European stone. Colonel Durant 
told him he had just come back from Europe. Therefore, 
this million dollars worth of diamonds and this European 
stone having been stolen, those are the facts and circum¬ 
stances which rebut the slight presumption of ownership 
by possession. 

As to the question of the appraisal of the stone, it is 
alleged in the answer of Wolfgang and the Princess Mar- 
garethe that this stone was appraised at $2,600 by the 
Government appraisers at the time. My friend says that 
that is not admitted, but the stipulation provides that. 
There is no answer to that allegation of the answer. There 
is no reply to it. The stipulation provides that any ad¬ 
missions in the pleadings are stipulated as facts, subject 
to relevancy, materiality, and admissibility. 

We think that that is merely another circumstance show¬ 
ing that this is a stolen diamond. 

THE COURT: I do not quite understand — or perhaps 
I have not followed you—how the fact that this diamond 
was appraised by the Government representatives is 

11 an indication that it was a stolen diamond. 

MR. GARNETT: I beg your pardon ? 
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THE COURT: I am not quite clear how the fact that 
this diamond was appraised at $2,600 by Government rep¬ 
resentatives gives rise to an inference that it is one of the 
stolen diamonds. 

MR. GARNETT: It is an admission — it is a circum¬ 
stance — which shows that the man who sold it, who 
said he bought it — Colonel Durant — would not have 
parted with it for $500 but for the doubtful character of 
the title. That is merely a circumstance. 

THE COURT: May I interrupt you to ask this ques¬ 
tion: Do the charges and specifications on which Colonel 
Durant was tried enumerate the particular jewels involved 
in the theft? Of course, if they do, there would be a 
simple answer. 

MR. GARNETT: No, they were charged generally, 
and he was charged and convicted of not only stealing 
jewels but of illegally transporting them. 

THE COURT: I understand, but I am wondering 
whether they are identified in the specifications and 
charges. 

MR. GARNETT: Some were, but some were in quart 
jars — loose stones in quart jars — and brought here. 

MR. O’DONOGUHUE: I think that is true. Some 
were larger pieces and were specifically described, and 
then there were masses of jewels — quantities. 

12 THE COURT: And this is one of those jewels 
not specifically described? 

MR. O’DONOGHUE: Yes. 

THE COURT: So if this is one of the stolen jewels, it 
is one of the masses ? 

MR. GARNETT: Yes, one of the masses. 

THE COURT: Very well. 

MR. GARNETT: The proposition of law laid down, 
first, in Ruling Case Law is that as a general proposition 
possession of chattels creates a presumption of ownership, 
however slight, until overcome by proof to the contrary. 




I think that statement is repeated in 23 American Juris¬ 
prudence, also. I think that is a correct statement of the 
law, and the case which they cite to support it, and which 
perhaps is the leading case, is an Illinois case involving 
the question of ownership of a horse. The horse was in 
the possession of one of the parties, which created prima 
facie evidence of ownership. But the horse had on it a 
stamp of the United States Government. The letter C, 
or whatever it was, had been put upon it. The Court said 
that that alone rebutted presumption of ownership by pos¬ 
session and put the burden upon the man in possession to 
establish his title. 

I think the principle established there is sound here: 
that mere possession of this creates sole presumption of 
ownership, but when it is established that Durant 
13 stole diamonds in Europe and that this is a Euro¬ 
pean diamond; that Durant transported loose stones 
and other diamonds to this country unlawfully and ille¬ 
gally; and that soon after getting here he presented four 
stones to a purchaser, and the purchaser selected the 
largest stone, those facts and circumstances alone rebut 
the slight presumption of ownership, and there is a burden 
upon them to establish that this is not one of the stolen 
diamonds. The conclusion is irresistible that it is one of 
the stolen diamonds. 

THE COURT: I notice in the stipulation the provision 
that this diamond was introduced as an exhibit at the court- 
martial trial. In what connection was the stone to be 
used? 

MR. GARNETT: It was to be used as evidence to con¬ 
vict Colonel Durant, but, as a matter of fact, while it was 
an exhibit, it was never identified, except by a statement 
that it was a diamond of the same luster and color as 
those that were stolen. 

I found no case in our Court of Appeals in this con¬ 
nection except the case of Kenney vs. Washington Proper- 
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ties, decided in 1942, in which Mr. Chief Justice Groner 
said: 

“We have often said that while a satisfactory conclusion 
may be reached through an inference from established facts, 
there must still be facts proved from which the inference 
can be drawn.” 

We say that from the established facts here, as 

14 I have narrated them very briefly, an inference of 
ownership of stolen goods can be drawn which is 

absolutely irresistible. 

Another thing, Your Honor — 

THE COURT: May I get that citation ? 

MR. GARNETT: Kenney vs. Washington Properties, 
Incorporated, 128 Federal 2nd 612. I am sure it is in the 
Appeals D. C., too. 

THE COURT: Will you give me that citation, too! 
MR. GARNETT: I do not have that here. 

There is another circumstance, if Your Honor please, 
which shows irresistibly that this is a stolen diamond. 
Mr. Burrows wrote off in his income tax the value of this 
diamond when he delivered it to the provost marshal. 
THE COURT: Is this in the stipulation ? 

MR. GARNETT: Yes. It is in the testimony of Mr. 
Burrows, which has been stipulated. I can give you the 
page number, if you wish it. 

THE COURT: Is that in the testimony before the 
court-martial? 

MR. GARNETT: Yes, Your Honor. 

THE COURT: Well, I shall read that, of course. You 
might give me the page reference. 

MR. GARNETT: Page 15, sir: 

“I wrote off $500 on the income tax.” 

The pages are numbered in pencil on the original, 

15 Your Honor. 

Another thing, if Your Honor please: The pro¬ 
vost marshal did not go after this diamond. When the 
newspapers narrated that Colonel Durant had stolen and 
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brought these diamonds into the United States in the early 
part of March, 1946, a few days before he sold this dia¬ 
mond to Mr. Burrows, Mr. Burrows goes to the provost 
marshal and surrenders this diamond. He does not want 
to be caught with stolen goods. His inference was exactly 
the inference which the human mind is obliged to draw. 

THE COURT: I understood from Mr. McKay’s state¬ 
ment that plaintiff surrendered this diamond to the provost 
marshal for use as an exhibit at the trial. 

MR. GARNETT: Well, the order says, as I under¬ 
stand it, or the answer of the Government says, for which 
I am not responsible : 

“9. Answering the allegations of paragraph nine of 
the complaint, defendants admit that the said diamond 
was removed to Frankfort, Germany, for use in the Court 
Martial prosecution * * 

THE COURT: I do not think the fact that plaintiff 
turned this diamond over to the provost marshal has any¬ 
thing to do with the case at all. 

MR. GARNETT: You do not think any inference can 
be drawn? 

THE COURT: I do not think so. 

MR. GARNETT: According to how the human mind 
reacts ? 

16 THE COURT: No. I think I have to determine 
from the evidence whether it was actually a stolen 
diamond but not what Mr. Burrows thought about it. 

MR. GARNETT: Mr. Burrows was so doubtful about 
it that he sought advice as to whether he ought to buy it, 
before he bought it from a soldier returned from France. 

THE COURT: I myself think it is a strange thing to 
buy a valuable piece of jewelry from a soldier returning 
from abroad without investigating where the soldier ob¬ 
tained the piece of jewelry and without asking him to show 
the bill of sale. But I do not understand that this case 
hinges on that, because it is admitted by Mr. McKay. 
Mr. McKay does not contest the obvious proposition of 
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law with respect to whether Mr. Burrows was innocent. 
Mr. Burrows cannot get any better title than Colonel Du¬ 
rant had. So it all comes down to the question whether 
Colonel Durant had title to this jewel or whether he stole 
this jewel. 

MR. McKAY: If the Court please, Mr. Garnett’s con¬ 
tention is based entirely upon paragraph 2 of the stipu¬ 
lation. Paragraph 4 of the stipulation says that the stipu¬ 
lations made herein are subject to their admissibility as to 
relevancy and materiality. Now, we hold that stipulation 
No. 2, as to the conviction of Colonel Durant for the steal¬ 
ing, transporting, and bringing of jewels into the United 
States is not admissible in this particular case. The 
17 authorities have pretty well established that convic¬ 
tion in a criminal prosecution does not establish in 
a subsequent civil action the truth of the facts on which 
it was rendered. 

THE COURT: Wigmore says otherwise, because con¬ 
viction in a criminal court means that the fact was proved 
beyond a reasonable doubt, which is a higher degree of 
proof than is required in a civil action. Of course, the re¬ 
verse would not follow. A judgment in a civil action 
would not establish the fact in a criminal prosecution, be¬ 
cause a higher degree of proof is required in a criminal 
case. However, Wigmore admits that the majority or the 
weight of the authorities is against him. 

MR. McKAY: Yes, but the majority of decisions that 
have been rendered— 

THE COURT: I know. I am trying to agree with you. 

MR. McKAY: (Continuing) —hold that it is not ad¬ 
missible. 

Then, there is another objection to the stipulation, No. 2, 
that they attempt to create a presumption upon a presump¬ 
tion, because if stipulation No. 2 is admissible that raises 
the presumption that he was convicted of stealing. If it 
creates the presumption of fact that he was convicted of 
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stealing particular diamonds, then they further want the 
Court to infer from that presumption that he stole certain 
diamonds the presumption that this particular diamond 
was stolen from the Hesse family. 

18 There has been nothing introduced here by the 
defendants to identify this particular diamond. 

There is nothing to show that this particular diamond be¬ 
longed to the Hesse family. We do not feel that even if 
stipulation No. 2 is admitted by Your Honor they could 
recover. 

THE COURT: You have not filed any memorandum of 
points and authorities, have you! 

MR. McKAY: No, sir, but we are willing to, sir. 
THE COURT: Oh, no. I think counsel owe a duty to 
the Court to have their memorandum at the hearing. Now 
you make an assertion or proposition of law very lightly. 
You have no authorities. 

MR. McKAY: We have authorities for the proposition 
of law that the conviction is not admissible. 

THE COURT: Well, give me your best case. 

MR. McKAY: Interstate Drygoods Stores vs. Wil¬ 
liams, 91 West Virginia 156. 

THE COURT: Well, have you any Federal cases? 

MR. McKAY: No, sir—well, one Supreme Court case. 
THE COURT: I have very high regard for West Vir¬ 
ginia, but a decision of West Virginia is not binding upon 
me. 

MR. McKAY: Stone vs. United States, 167 U. S. 178. 
THE COURT: I will strike out the West Virginia case. 
167 U. S. 178 holds that a conviction in a criminal case 
is not admissible in a civil action between other par¬ 
ties? 

19 MR. McKAY: Yes; and also Chamberlain vs. 
Pierson, 87 Federal 420. 

THE COURT: What circuit decided that? 

MR. McKAY: We do not have that, sir. 
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THE COUBT: Mr. Garnett^ I am very much im¬ 
pressed with the point that technically this evidence is not 
admissible. I wish to make this suggestion: Is Colonel 
Durant incarcerated in some institution in the United 
States ? 

MR. GARNETT: Yes, sir. 

THE COURT: Would you get any results by trying 
to take his deposition? 

MR. GARNETT: No, sir. 

THE COURT: Does he still deny the theft? 

MR. GARNETT: He has tried two or three times to 
get out of the penitentiary by all sorts of approaches. I 
am sure he would not admit he stole this stone or any 
stone. 

THE COURT: I understand, but what is his conten¬ 
tion as to how the stolen goods derived? 

MR GARNETT: He never testified. I am sure it 
would be useless to get it. I am simply saying, whether 
the technical question of conviction of theft is admissible 
or not, the fact that Colonel Durant stole all these dia¬ 
monds is known and has never been denied. 

THE COURT: I do not think I could take judicial 
notice of that fact. Of course, I read about it in 
20 the newspapers, but I do not think I could take 
judicial notice of the fact that Colonel Durant stole the 
jewels. 

MR. GARNETT: I could bring the official records of 
the testimony. 

THE COURT: Yes, I understand, but what bothers me 
is that technically it is not admissible in evidence unless 
the other side waives its objection. I feel rather frus¬ 
trated because enforcement of this rule of law may well 
lead in this case to a miscarriage of justice, and the rule 
of law is a technicality. 

MR. GARNETT: Frankly, I had not considered, when 
this stipulation was entered into, and when this part of 
the record in that case was admitted without objection, 
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that there was any question about the admissibility of the 
conviction. 

THE COURT: Yes, but the stipulation provides that 
it is subject to any objection as to relevancy, materiality', 
or admissibility. 

MR. GARNETT: Certainly Mr. Burrows’ testimony is 
admissible—his statement, and upon his statement alone. 

THE COURT: You admit that Mr. Burrows’ testimony 
is admissible? 

MR. GARNETT: Oh, yes, that has been admitted. 

MR. McKAY: We stipulated Mr. Burrows’ testimony 
only as to that part dealing with the purchase of the stone. 

THE COURT: I understand that. Suppose you 
21 just direct your attention to my question. As I 
understand it, your objection is directed to proof 
adduced before the court-martial that Durant stole this 
jewel? 

MR. McKAY: Yes, sir. 

THE COURT: Your objection does not extend to the 
use of Burrows’ testimony before the court-martial? If 
it does, we will subpoena Mr. Burrows, swear him right 
here, and ask him whether he so testified. 

MR. McKAY: We stipulate as to Mr. Burrows’ testi¬ 
mony according to this transcript, but we do not stipulate 
that anything else in the transcript, said by anybody else 
than Mr. Burrows, is to be used in this case. 

THE COURT: I understand, but you do not question 
the admissibilitv of Mr. Burrow's’ testimony? 

MR. McKAY: No, sir. 

MR. GARNETT: I w'ould be very happy, if Your 
Honor has any doubt or is not sold upon the idea that a 
conviction in a criminal case of theft is not admissible in 
a civil case, to direct my attention to that. 

THE COURT: Yes, I shall be glad to hear you. You 
have here the fact that this litigation is between other per¬ 
sons. If this were a suit against Durant, you would have a 
different proposition. But the fact that Durant was con- 
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victed of stealing these jewels is hardly admissible in liti¬ 
gation between two other parties. 

22 MR. GARNETT: Between the true owner and 
the receiver of stolen goods. I do not believe any 

court on earth has ever held that. They may have done 
so, and I should like to examine that question. 

THE COURT: I personally would reach that conclu¬ 
sion very reluctantly, because I should have a feeling that 
if I do, I am helping perpetrate a miscarriage of justice. 
Nevertheless, I have to enforce the law as I understand it 
to be. I am only a nisi prius judge, and I cannot make 
new law. 

MR. GARNETT: Very frankly, I should be very happy 
to give it some attention. 

THE COURT: Would you like to examine the ques¬ 
tion and submit a memorandum on it? 

MR. GARNETT: Yes, Your Honor. 

THE COURT: I should like to have it very promptly. 
MR. GARNETT: I shall do it certainly within the next 
two days. 

THE COURT: Very well. You will submit a memo¬ 
randum by Thursday. How much time will you want in 
which to answer, Mr. McKay? 

MR. McKAY: Two days. 

MR. GORDON: I would like to say this: In our an¬ 
swering memorandum, w T e should also like to submit au¬ 
thorities on the question that even if it was admissible, 
that would not be sufficient. 

23 THE COURT: I am interested only in that 
one question of law\ The rest is what inference the 

Court should draw. I notice you do not attach as an ex¬ 
hibit the judgment of conviction of Colonel Durant. You 
attach only extracts from the testimony. It seems to me 
that the judgment of conviction and the charges and speci¬ 
fications might well be made part of the record. 

MR. BEACH: When we drew that stipulation, it was 
for the purpose of preventing the bringing of all that tes- 
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timony here. But I think we can bring that from the 
Judge Advocate General. 

THE COURT: I suggest that the charges and specifi¬ 
cations and the judgment of conviction of Colonel Durant 
be made part of the record on this motion, because that is 
what you really depend on to show that this is a stolen 
jewel. 

MB. GARNETT: I think it is not denied that Durant 
was convicted of stealing jewels. 

THE COURT: Will that be admitted on the record? 

MR. McKAY: If stipulation No. 2 covers what Your 
Honor just suggested. 

THE COURT: Subject to objection as to admissibility, 
will you stipulate— 

MR. McKAY: That Colonel Durant— 

THE COURT: He is ‘ 4 Colonel” no longer. (Contin¬ 
uing)— that Jack W. Durant was convicted by a court- 
martial, duly constituted, of stealing certain jewels 
24 from the interpleading defendants in this case. 

MR. GARNETT: It is already stipulated, if 
Your Honor please, that the plaintiff purchased from Col¬ 
onel Durant. 

THE COURT: Oh, yes. I see. I am raising some¬ 
thing that is already taken care of. 

MR. GARNETT: Therefore, I think all we can do is 
furnish Your Honor with a memorandum of authorities. 

THE COURT: Just on the one question whether judg¬ 
ment of conviction of a third party on a charge of stealing 
property is admissible in an action between other persons 
where title to property is at issue. 

MR. McKAY: May we file a short memorandum on 
the question of law with respect to creating a presumption 
upon presumption? 

THE COURT: You may, but I think it is perfectly 
clear that there is a presumption of title upon possession. 
However, that presumption is rebuttable. That question 
is not disputed. Mr. Garnett admits that that is the law, 
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only his position is that the presumption has been rebutted 
—that the inferences from established facts conclusively 
rebut that. 

MR. McKAY: But we claim he attempts by the pre¬ 
sumption of certain things to raise a presumption that 
this particular property— 

THE COURT: Well, you know, this saying that you 
cannot raise an inference on an inference or a presump¬ 
tion on a presumption is wrong. There is no such 

25 rule of law, and it has been completely deflated. 
But you may submit a memorandum. Either side 

may submit a memorandum on any question of law, pro¬ 
vided it will not delay matters. A brief memorandum 
will be much more helpful than a long discussion. 

26 UNITED STATES DISTRICT COURT 
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Mr. Leslie C. Garnett and 

Mr. Samuel F. Beach. 

Opinion 

THE COURT (HOLTZOFF, J.): Gentlemen, I have 
read the material that you submitted overnight, including 
the testimony given by Mr. Burrows at the court-martial 
trial. I asked you to come in today in order to relieve 
you of the task of preparing memoranda of law on the 
question of admissibility of evidence because, as I see the 
matter, that question becomes moot. It did not seem fair 
to ask you to prepare memoranda of law on a question 
which is not going to affect the matter in my eyes one way 
or the other. 

The principles of substantive law governing the dispo¬ 
sition of this matter are not in dispute. Burrows obtained 
the diamond from Durant. Possession gives rise to pre¬ 
sumption of title until this presumption is rebutted. The 
presumption is not too heavy a one. Nevertheless, it is 
sufficient to shift at least the burden of going forward with 
the evidence. Durant had possession of the diamond when 
it was acquired by Burrows. Therefore, anyone who claims 
that Durant did not have title has the burden of showing 
that fact and establishing that contention. 

Without passing on the admissibility in evidence 

28 of the conviction of Durant on the charge of stealing 
a number of jewels from the Prince of Hesse, there 

is no proof before the Court that the Prince of Hesse ever 
had title to the specific diamond involved in this action. 
There is not even any proof that this specific diamond was 
in the box of jewels which Durant was charged with steal¬ 
ing. The Court has a very strong suspicion that this is 
one of the stolen jewels, but suspicion cannot take the 
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place of proof. I repeat that there is no proof whatsoever 
that this particular jewel was ever the property of the 
Prince of Hesse or of the Landgrafin of Hesse. The bur¬ 
den of proof is on the Prince of Hesse and the Landgrafin 
of Hesse to establish this fact. The Court realizes that it 
would be very difficult, probably, for the Prince of Hesse 
and the Landgrafin of Hesse to identify any specific dia¬ 
mond as having been one of the diamonds in the stolen box. 
Nevertheless, they cannot establish title to this jewel with¬ 
out proving this fact. 

So far as Burrows was concerned, he purchased the dia¬ 
mond from a person who was then a colonel in the United 
States Army. There was nothing to put him on notice 
that title to the diamond was derived improperly. One 
does not ordinarily think of a colonel in the United States 
Army as being a thief. It is a matter of common knowl¬ 
edge that many members of the armed forces lawfully ac¬ 
quired by purchase all sorts of keepsakes while they 
were overseas, frequently at low cost. There- 
29 fore, the Court does not find that there was any¬ 
thing to put Burrows on notice of any irregularity in 
Durant’s title. But irrespective of this circumstance, the 
interpleading defendants may recover only if they estab¬ 
lish their right on the strength of their own title. They 
have not established any title. 

For this reason the Court will render judgment in favor 
of the plaintiff. 

Counsel will please submit proposed findings of fact, 
conclusions of law, and judgment. 
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SUMMARY OF ARGUMENT 

That in Interpleader each party must recover upon 
the strength of his own title. The Appellee established 
in himself a legal presumption of ownership and right of 
possession to the diamond. The burden was then upon the 
Appellants to introduce evidence of their claim of title 
to the diamond. This they failed to do. 

The Appellants attempted by introducing the conviction 
of Durant to have the Court raise from that conviction a 
series of presumptions, one upon another, that they had 
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title to the diamond. The conviction of Dnrant in a crimi¬ 
nal case is not admissible in this civil case between differ¬ 
ent parties. Even if admissible it would not create the 
presumption necessary to support the Appellants’ claim 
of title. Presumption must be based upon established fact 
and not upon other presumptions. 

For the Appellants to recover the Court would have to 
presume the truth of the facts upon which Durant was 
convicted; upon that presumption presume that all dia¬ 
monds in his possession were stolen diamonds; upon that 
presumption presume that all stolen diamonds in his pos¬ 
session were stolen from the Hesse family. The Court 
would also have to presume that the Appellants are the 
owners of the Hesse jewels. 

ARGUMENT 

I. 

The Purchase of Personal Property From a Person in 
Possession Raises a Legal Presumption of Ownership. 

The evidence introduced to show how the Appellee ac¬ 
quired the diamond is set forth in the testimony before 
the Court-Martial trial and set forth in the joint appendix 
pages 12 A to 18 A. 

Durant approached the Appellee first with the offer to 
sell three small diamonds. The Appellee informed him 
that he was interested in a larger stone. Durant told 
him that he had one he had purchased for his wife that 
he would sell the Appellee (Joint App. 13 A). The Ap¬ 
pellee went to talk with J. C. Pyles, a Vice President of 
the City Bank and a former Army Major about pur¬ 
chasing the diamond (Joint App. 13 A to 14 A). That as 
a result of this conversation he went with Colonel Durant 
to Max Zweig, a jeweler, who appraised the diamond for 
$600.00 and that the Appellee offered Durant $500.00 for it 
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(Joint App. 15 A). That the Appellee purchased the dia¬ 
mond the next day for $500.00 (Joint App. 16 A). 

This evidence raised, at least, a legal presumption of 
ownership in the Appellee. 

The law is well settled as to this point. 

In Abbott on Facts, page 1174, it is stated: 

“Where ownership is directly involved, evidence of 
sale and delivery to the alleged owner by one who was 
in possession raises a legal presumption of owner¬ 
ship, (Holbrook vs. N. J. Zinc Company, 57 N. Y. 
616; McKeage vs. Hanover F. Ins. Co., 81 N. Y. 38, 
37 (Am. Eep.) 471), in the absence of anything to 
impair the presumption of the seller’s ownership, or 
power to sell, arising from his possession. Atkins 
vs. Hosley, 3 Thomp. & C. (N. Y.) 322.” 

Possession is “prima facie” evidence of ownership. 
Kurrle vs. Helvering, 126 Fed. (2) 723. 

Gerlach-Barhlow Co. vs. Morris & Bendien, 23 Fed. (2d) 
159. 

Melby vs. United States, 28 Fed. (2) 613. 

In Maryland Credit Finance Corporation vs. Campbell, 
Supreme Court of Delaware, 195 At. at page 285. 

“The first evidence of ownership of personal prop¬ 
erty is possession. If a person is in possession of per¬ 
sonal property, holding himself out to others as the 
owner and acting as the owner, the presumption of 
the law is that he is the owner.” 

In Long vs. Rasmussen, 281 Fed. 236. 

“Plaintiff alleges she owns and is entitled to pos¬ 
session of certain property distrained by default col¬ 
lection of Internal Revenue for taxes assessed against 
one Wise she seeks to enjoin threatened sale and re¬ 
cover possession. Evidence on her behalf is that the 
property is the furnishings of a resort, or hotel, con¬ 
ducted by her and was in her possession when dis¬ 
trained by defendant. This is proof of ownership and 
right of possession, and imposes on defendant the 







4 


burden to justify the seizure by a preponderance of 
the evidence that Wise owns the property.*’ 

In Wigmore On Evidence, Vol. 9, Sec. 2515, at page 425, 
it is stated as follows: 

“Where title to land becomes material, the fact of 
present possession alone may serve to create a pre¬ 
sumption of ownership . . . and the rule serving 
merely to shift to the opponent the second burden, 
or duty of producing some evidence to the contrary. 

The same rule serves in the evidencing of owner¬ 
ship of personality, particularly in cases of larceny, 
or robbery when a real dispute of ownership is rare.” 

So, by the foregoing authorities, it is seen that the Ap¬ 
pellee established prima facie ownership of the diamond 
and that the burden then was on the Appellant to intro¬ 
duce evidence to rebut this legal presumption of title. 

The Appellants contend the Appellee lost his presump¬ 
tion of ownership when he turned the diamond in question 
over to the original defendants. That it was not a bail¬ 
ment but a surrender of the property. 

This is definitely refuted by the pleadings in the case. 
The original defendants in their answer to the complaint 
admitted that the diamond was given to them as a bail¬ 
ment for a specific purpose (Joint App. 5 A) and as stipu¬ 
lated in Joint App. 10 A all admissions are stipulated as 
facts. 

n. 

Records of Conviction in Criminal Case Not Admissible 
in Civil Action. 

The rule supported by the great weight of authority is 
that a judgment of conviction in a criminal case cannot 
be given in evidence in a purely civil action, to establish 
the truth of the facts on which it was rendered. 

In Chamberlain vs. Pierson, 87 Fed. on page 424, the 
Court said: 
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11 The action of the Court in refusing to admit in evi¬ 
dence on behalf of the defendant the record of the 
conviction of Bruno and Bennett . . . was clearly cor¬ 
rect. It was properly rejected as being res inter alios 
acta . . . Plaintiff in the Circuit Court was not a 
party to, or interested in, the prosecution and con¬ 
viction of Bruno and Bennett, and could not be bound 
or, in any course affected by the evidence of judg¬ 
ment in that case.” 

And in Countryman vs. United States, 21 Court of 
Claims 474, on the trial of case where the claimant con¬ 
tracting with one Frost, an Indian Agent presented a 
voucher for 150 tons of hay which he claimed to have de¬ 
livered to the Crow Indian Agency. The government 
claiming he had delivered but 80 tons, attempted to im¬ 
peach prima facie evidence of indebtedness by the record 
of a criminal trial in which the agent Frost was defendant, 
the court said on page 475: 

“Frost was indicted for fraud in issuing the voucher 
now here produced and the jury had necessarily to 
consider whether the hay had been delivered as al¬ 
leged, but we know of no rule by which, even under 
these circumstances, the claimant, an absolute stranger 
to the trial, can now have the testimony, there taken, 
used against him here in a different proceedings.” 

In Chantongco vs. Abaroa, 218 U. S. 476, the court held 
on page 481, that 

“The General Rule of the Common Law is that a 
judgment in a criminal proceedings cannot be read in 
evidence in a civil action to establish any fact there 
determined.” 

As a further ground of objection of the admissibility of 
Colonel Durant’s conviction; your Appellee contends the 
question of whether Colonel Durant was convicted of steal¬ 
ing the “Hesse diamonds” is immaterial and irrelevant 
to the issues in this case. It is admitted by the Appellants 
(Joint App. 30 A) that at the trial of Colonel Durant the 

I 
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diamond in issue in this case was not identified by the 
Hesse family as being their diamond. 

m. 

Presumptions Must Be Based Upon Established Fact 
and Not Upon Another Presumption. 

If, as the Appellants contend, the conviction is admis¬ 
sible for the purpose only of showing that Durant was con¬ 
victed of stealing certain Hesse jewels, the court would 
have to presume that the facts upon which the conviction 
was secured were true. And upon the presumption pre¬ 
sume that any diamond in his possession was a stolen 
diamond, and based upon that presumption presume that 
any diamond in his possession was stolen from the Hesse 
family. And further the court must presume that the Ap¬ 
pellants individually are the Hesse family. 

The law is well settled that a presumption must be 
based upon an established fact In Weaver vs. Baltimore 
& 0. R. Co. (1894), 3 App. D. C. 436, the court states that 
a satisfactory conclusion may be reached through reason¬ 
able presumption or inference from established facts as 
well as by direct evidence; that, however, conjecture is not 
sufficient, and the inferences must be drawn from estab¬ 
lished facts, not from other inferences. 

Numerous cases have recognized or applied the doctrine 
that, whenever circumstantial evidence is relied upon to 
prove a fact, the circumstances must be proved, and not. 
themselves presumed. United States vs. Ross (1876), 92 
U. S. 281 L. ed. 707; Chicago, M. d St. P. R. Co., vs. Coogan 
(1926), 271 U. S. 472, 70 L. ed. 1041, 46 S. Ct. 564. Weaver 
vs. Baltimore & 0. R. Co., (1894), 3 App. D. C. 436. 

Inferences must be based on probabilities, not on possi¬ 
bilities, and must be reasonably drawn from and supported 
by the facts on which they purport to rest, and may not 
be the result of mere surmise and conjecture. Kentwood 
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Lumber Co. vs. Illinois C. R. Co., (1932); C. C. A. 5th 65 
Fed (2nd) 633. 

In the United States vs. Mammoth, Oil Company, 14 Fed. 
(2nd) at page 717 the court said: 

“It is the general rule also as to circumstantial evi¬ 
dence that inferences of fact cannot be drawn from 
other inferences or rebuttable presumptions, but must 
arise from circumstances proved. Important infer¬ 
ences, however, may legitimately arise from slight cir¬ 
cumstances.’ J 

And in this case the Appellants failed to produce even 
one established fact upon which they could base a single 
presumption. The law is well settled that one presumption 
cannot be based upon another presumption. 

In Lincoln National Life Insurance Co. vs. Erickson, 42 
Fed. (2nd) at page 1002, the court said : 

“The result is that Plaintiff’s case is built upon pre¬ 
sumption based one upon another. Such a course of 
procedure is not allowable, either in a civil or a crimi¬ 
nal case.” 

In Brady vs. United States, 24 Fed. (2nd) at page 403, 
the court said: 

“There is no direct evidence that defendants wrote 
the letters or that they deposited them in the post 
office directed to Mergen with . postage prepaid, or 
that they otherwise caused them to be delivered to 
Mergen through the mails. The envelopes in which 
the letters were mailed are not in the record -and 
apparently were not introduced in evidence. The 
genuineness of the purported signature to the letters 
does not appear to have been directly established. 
The fact that the defendants caused such letters to 
be delivered to Mergen through the post office at 
Beloit, Kan., must be inferred, if at all, from the 
fact that the letters purport to have been written 
either by McClintock or by Brady; that the letters 
are addressed to Mergen at Beloit, Kan., and that 
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Mergen testified he received such letters through the 
mail. To sustain the judgment, we must hold that 
the jury were warranted in presuming from this evi¬ 
dence, and this evidence alone: First, that the letters 
were inclosed in envelopes addressed to Mergen at 
Beloit, Kan.; second, that the defendants caused the 
letters to be duly stamped and mailed; and, third that 
the post office at Beloit, Kan., received them and de¬ 
livered them to Mergen. To do this, we would have 
to permit presumption to be built upon presump¬ 
tion. From the fact that the letters contained in 
themselves the address of L. A. Mergen, Beloit, Kan., 
the presumption would have to be drawn that they 
were enveloped, properly stamped, and addressed to 
Mergen at Beloit, Kan. From this presumption, the 
presumption would have to be raised that the defend¬ 
ant Brady caused them to be mailed, so addressed, 
and from the last presumption the presumption would 
have to be drawn that the post office establishment de¬ 
livered them at Beloit, Kan., to Mergen. It is well 
settled that presumptions cannot be based on pre¬ 
sump tions.’ 7 

On a prosecution for violation of the National Prohibi¬ 
tion Act, it was held in Keen vs. United States (1926); 
(C. C. A. 8th), 11 F. (2nd) 260, that it did not follow as 
a legal conclusion that, because the defendant possessed 
on a given day bottled home-brew beer, which carried a 
forbidden alcoholic content, home-brew beer sold by him 
on the previous day came from the same lot and likewise, 
therefore, must have contained a forbidden percentage of 
alcohol, — this conclusion unjustifiably basing a presump¬ 
tion. 

In United States vs. Ross (1876), 92 U. S. 281, 23 L. ed. 
707, the court referring to certain deductions said: 

“They are inferences from inferences; presumptions 
resting on a basis of another presumption. Such a 
mode of arriving at a conclusion of fact is generally, 
if not universally, inadmissible. No inference of fact 
or of law is reliable drawn from premises which are 
uncertain. 7 7 
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And the language of the opinion in Davis vs. United 
States (1901), 18 App. D. C. 468, appears to indicate that 
the court regarded the rule as being that one inference 
cannot be drawn from another inference alone, but that 
there must be such additional evidence that the fact may¬ 
be found with reasonable certainty on which the second 
inference may be based. 

In General Reinsurance Corp. vs. Southern Surety Co., 
27 Fed. (2nd) at page 272, the court said: 

“The argument does not appear to us to be sound. 
In the final analysis it bases one presumption upon 
another presumption. The first presumption is that, 
if the surety company had investigated, it would have 
obtained knowledge of the insolvency of the first trust 
company and of Bell. The second presumption is that, 
if the surety company failed to disclose such knowl¬ 
edge, it would be guilty of fraudulent concealment. 
The second presumption, viz. of fraudulent conceal¬ 
ment, is thus based upon the first presumption of 
knowledge. But a presumption, in order to be valid, 
must be based upon facts, not upon another pre¬ 
sumption.’ J 

In Hartford-Empire vs. Oh ear-Nester Glass Co., 71 F. 
(2nd) at page 560 the court said: 

“No rebuttable presumption can override a fact which 
the trier believes established by the evidence. The 
province of a rebuttal presumption is to resolve doubt 
as to the ultimate fact where the evidence is not con¬ 
vincing either way. The intensity of such a pre¬ 
sumption may vary and is, possibly, best expressed 
as a rule or principle of judicial thought if it is to be 
of any practical use. ’ 9 
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IV. 

That in Interpleader Both Parties Are Plaintiff and 
Defendant and Must Recover on Strength of Their Own 
Title. 

The law is well established that in interpleader the 
parties stand as plaintiffs and defendants to each other. 

In Conway vs. Gaswell, 121 Ga. 254, 48 S. E. 956, the 
Court said : 

“In interpleader both claimants are in a position simi¬ 
lar to that of plaintiffs, in other possessory actions, 
where the recovery must be on the strength of their 
own title rather than on the weakness of their adver¬ 
sary title.” 

and in Equitable Life Assurance Society of the United 
States vs. Kit, et al, District Court of Eastern Division of 
Pennsylvania, 22 Fed. Sup. 1022, the Court held: 

“In an interpleader action, each defendant after a 
decree directing an interpleader occupies the position 
of a plaintiff and must state his own claim, and answer 
that of the other . . 

In Grafman Dairy Co., et al vs. Mercantile Club, et al, 241 
S. W. 923, on page 929, the Court said: 

“After the judgment was entered requiring the claim¬ 
ants of the fund to interplead, they occupied position 
similar to that of plaintiffs in possessory actions in 
general . . it was incumbent upon Appellant, there¬ 
fore, to have alleged in its interpleader every fact 
necessary to support its claim of title.” 

From the foregoing cases it is seen that in this action 
it was necessary for either party to recover upon the 
strength of his own title. 

The Court below followed the law, as above set forth, 
in holding: 

“Burrows obtained the diamond from Durant. Pos¬ 
session gives rise to presumption of title until this 
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presumption is rebutted. The presumption is not too 
heavy a one. Nevertheless, it is sufficient to shift at 
least the burden of going forward with the evidence. 

Durant had possession of the diamond when it was 
acquired by Burrows. Therefore, anyone who claims 
that Durant did not have title has the burden of 
showing that fact and establishing that contention.’ ’ 
(Joint App. 40 A) 

The Appellants offered below no testimony to prove 
that they ever had title to the diamond, or that it was 
ever in their possession. In fact it is admitted by them 
that at the Court Martial trial the Appellants could not 
identify the diamond. (Joint App. 30 A) 

That the Appellee established by evidence that he had 
at least a legal presumption of title and that the burden 
was then upon the Appellant to rebut this presumption by 
evidence of their own title. This they failed to do. The 
Court was correct in holding (Joint App. 41 A) 

“But irrespective of this circumstance the interplead¬ 
ing defendants may recover only if they establish their 
right on the strength of their own title. They have 
not established any title. * , 

CONCLUSION 

The judgment of the Court below is correct and should 
be affirmed. 
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